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Well adapted for the purpose for which intcnded.”--Z«jo Journal. 

‘‘Witli few exceptions we find it accurate and clear, and up to the standard of works of tliis class.” 
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the Bar Final, the first being' on Trusts and Partner- 
ship, by, Mr. Indermaur; the second on Criminal 
Law, by Mr. Thwaites, of which a Second Edition has 
already been published; the third on Common Law 
and Practice, by Mr. Indermaur; and the fifth on 
Specific Performance and Mortgages, by Mr. Indermaur 
and Mr. Thwaites. In this edition the whole matter 
has been thoroughly reconsidered and revised, and, in 
particular, the Digest of Questions and Answers 
has been brought down to the present time, and in- 
cludes those at the examination in Hilary, 1889. 
Every endeavour has been made to avoid repetition, 
and to eliminate any useless or out-of-the-way 
questions. 

Mr. Indermaur, assisted by Mr. Thwaites, continues 
to prepare Students both in class and privately, for 
the Bar Final Examination, Solicitors’ Final (Pass 
and Honours) Examinations, and the Solicitors’ Inter- 
mediate Examination. Particulars on application, 
personally or by letter, to Mr. Indermaur, 22, 
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THE STUDENT’S GUIDE 

TO THE LAW OF 

REAL & PERSONAL PROPERTY. 


I.— THE COUESE OF KEAHING. 

The design of this Guide is to follow out the idea of previous 
ones in assisting law students in general, and in particular 
those reading for the Bar Final Plxamination. The Exami- 
ners at the Bar PTnal profess to examine in the elementary 
principles of the Law of Real and Personal Property, with 
reference chiefly to the treatises of Mr. Joshua Williams 
and Mr. Goodeve on those subjects, and the Conveyancing 
and Settled Land Acts. Though dealing, therefore, specially 
with those works, we propose also to go somewhat beyond 
them, and to give our readers general advice and assistance 
on the subject, telling them what to read, furnishing them 
with certain material to read, giving a set of test questions, 
and finally concluding with a digest of questions and answers 
framed from the actual questions hitherto asked at the Bar 
Final. 

It is true that the examiners name certain works for 
special study ; but the student will observe that they do not 
necessarily limit themselves to those works, and we desire to 
assume that there are some who are more desirous of attain- 
ing a thorough knowledge than of merely satisfying the very 
reasonable demands of the examiners. 

We would, therefore, first of all advise those who possess 
such a desire on the course of their reading — 

1. Read Williams' Real Property. 
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2. Bead Williams’ Personal Property. 

3. Bead Goodeve’s Modern Law of Beal Property. 

4. Bead Goodeve’s Law of Personal Property. 

5. Make a separate reading of the Conveyancing and 
Settled Land Acts. 

6. Bead Smith’s Compendium of the Law of Beal and 
Personal Property. 

7. Bead Tudor’s Leading Cases on Conveyancing. 

8. Bead the dissertations in Prideaux’s Conveyancing, re- 
ferring to some of the Precedents, and using also 
Indermaur’s Student’s Guide to Prideaux. 

9. Specially analyse and consider the Statutes, of which 
a list is given in this work (post page 40). 

We think that the works might well be read in the order 
above detailed first ; but certainly, to conclude, Williams’ 
Beal Property, Williams’ Personal Property, and Goodeve’s 
Beal Property and Goodeve’s Personal Property should be 
read again. With regard to Tudor’s Conveyancing Cases, in 
case the student should not be able to read the whole work, 
we give a list of the most important cases, and would remark 
that the notes to these cases are even more important than 
the cases themselves : — 

Alexander v. Alexander. 

Bowles’ (Lewis) case. 

Braybroke (Lord) v. Inskip. 

Cadell V. Palmer. 

Corbyn v. French. 

Elliott V. Davenport. 

Fox V. Bishop of Chester. 

Gardner v. Sheldon. 

Griffiths V. Vere. 

Hanson v. Graham. 

Morley v. Bird. 

Pawlett V. Pawlett. 

Bichardson v. Langridge. 

Shelley’s case. 
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Stapleton v. Cheales. 

Sury V. Pigot. 

Tyrringham’s case. 

Viner v. Francis. 

Wild’s case. 

The really industrious student will read these cases sind 
notes from “ Tudor,” and in doing so, he will find it an 
advantage to have by him ‘‘ Indermaur’s Epitome of Lead- 
ing Conveyancing and Eqijity Cases,” which contains all the 
above ; and, having read the particular cases and notes in the 
large volume, he can then turn to the Epitome and read that, 
and, very likely, may be able to add to the notes there. In 
default of reading the large work, a perusal of the cases and 
notes in the Epitome will be of service. 

With regard to the Conveyancing and Settled Land Acts 
the student should read any good edition, say Wolstenholme 
and Turner, or Hood and Challis. If time permit, he will 
find the notes following the various sections of great service. 
Some of the sections are long and complicated, and an 
Epitome of the Acts will manifestly be of service. We have 
therefore given such an Epitome (see^o.9^ page (5), and this 
should be studied in conjunction with the Acts ; the condensa- 
tion of the sections will tend to iiupress their provisions on the 
student. Some students may perhaps only find time to go 
through the Epitome, though here and there they will find 
it necessary to refer to the Acts. 

Smith’s Compendium is a hard work, and one in which 
it will be found very useful to take notes during the reading. 
The student who does not care to tackle Smith, but wishes 
to read something besides Williams and Goodeve will find 
a perusal of Edward’s Compendium of the Law of Property 
in Land repay him well for the time spent on it. 

As to taking notes, they are useful in moderation, but 
great moderation should be observed. It is useless to put 
down in a note-book a lot of points merely for them to stop 
there and not be remembered. 

B 2 
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With regard to our list of Statutes, a great many of them 
will be found suf&ciently touched upon in the works we have 
set for the student’s reading, but if time permit, it will be 
found very advisible to also consider them separately, either 
by reference to the text books, or, in some cases, to the 
Statutes themselves, and, to save time, an epitome of them 
will be found extremely useful. We recommend Marcy’s 
Epitome of Conveyancing Statutes ; and as to the Convey- 
ancing and Settled Land Acts, we have already dealt with 
them specially and given in this work our own Epitomes of 
them (see post page 6). 

Thus, then, we have mapped out for the student what we 
consider a very thorough course of reading. We wish now 
to deal with students who have not time, or who are not 
willing, to go through so much, and to these we would say, 
omit Smith’s Compendium, Tudor’s Conveyancing Cases, and 
Prideaux, but do not fail to read the cases given (and the 
notes) in Indermaur’s Epitome of Conveyancing Cases. A 
separate study of the Statutes, other than the Conveyanc- 
ing and Settled Land Acts, may no doubt also be omitted. 
All should, however, strive to commit to memory the 
references or short titles of the most important of the 
Statutes. 

Finally, we have to deal with those who will not, or 
cannot, even go through this modified course, meaning to do 
only what is actually essential. To such we can only say, 
omit also Goodeve’s Eeal Property and Williams’ Personal 
Property, and that will leave for essential study Williams’ 
Eeal Property, Goodeve’s Personal Property, the Convey- 
ancing and Settled Land Acts, Epitome of Cases, and some- 
thing in the shape of a consideration of the Statutes. If 
time is very pressing we may also add that Goodeve’s 
Personal Property might possibly, with some degree of 
safety, be left out, the student reading instead the chapters 
in Williams’ Personal Property on Settlements, Wills, and 
Intestacies, being Part IV., chaps. 1, 3 and 4. If only this 
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portion is going to be read, Williams’ Personal Property is 
perhaps preferable to Goodeve’s Personal Property. 

All classes of readers should, however, carefully study the 
Test Questions, and the Digest of Questions and Answers 
given in this work (sec post page 42, et seq). As to the Test 
Questions, they should be considered and studied during, or 
directly after, a perusal of the text books, and it will be 
excellent practice to write out answers to the Test Questions, 
or, at any rate, to a number of the most important of them. 
These^ Test Questions are mainly founded on Mr. Williams’ 
and Mr. Goodeve’s works. The final study with every one, 
to conclude the course of reading, should be the Digest of 
Questions and Answers, for by means of those the student’s 
knowledge is focussed and brought as it were to a point. 

Having now, we think, dealt with every one, and fully 
explained the course of reading, we will proceed to give the 
various matters we have referred to, consisting of : — 

Epitomes of the Conveyancing and Settled Land Acts. 

List of important Statutes. 

Test Questions. 

Digest of Questions and Answers. 

The student who will industriously follow out even our 
smallest course of reading, not forgetting the Test Questions 
and the Digest of- Questions and Answers, ought not to fail 
to satisfy the Examiners. 
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II.— EPITOME OF THE CONVEYANCING AND 
SETTLED LAND ACTS. 

44 & 45 ViCT., C. 41. 

The Conveyancing and Law of Property Act, 1881. 

(Commencement of Act, 1st January, 1882.) 

(Part /. is Preliminary and gives Definitions.) 

Part II., Sales and other Transactions. 

Sec. 3. — (1.) Under a contract to sell and assign a term 
of years derived out of a leasehold interest in land, the in- 
tended assign has no right to call for the title to the lease- 
hold reversion. 

(2.) Where copyhold or customary property has been 
enfranchised, purchaser has no right to call for the title to 
make the enfranchisement. 

(3.) A purchaser not to require any abstract or copy of 
any instrument affecting title prior to time prescribed (by 
law or agreement) for commencement of the title, even 
although the same creates a power subsequently exercised 
by an instrument abstracted in the abstract furnished to 
purchaser ; and no prior enquiry to be allowed ; and recitals 
in abstracted documents as to prior title to be presumed 
correct unless contrary appears. 

(4.) Where land sold is held by lease (not including 
under-lease), purchaser shall assume, unless the contrary 
appears, that the lease was duly granted ; and on production 
of the receipt for the last payment due for rent, shall assume, 
unless the contrary appears, that all the covenants, &c., 
have been duly performed and observed up to completion. 

(6.) Where land sold is held by under-lease, the purchaser 
shall assume, unless the contrary appears, that the under- 
lease and every superior lease were duly granted ; and on 
production of the receipt for the last payment due for rent* 
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shall assume, unless the contrary appears, that all the 
covenants, &c., have been duly performed and observed up 
to completion of the purchase, and further that all rent due 
under every superior lease, and all covenants, &c., of every 
superior lease, have been paid and duly performed and 
observed up to that date. 

(6.) On a sale of any property, the expenses of the pro- 
duction and inspection of all Acts of Parliament, inclosure 
awards, records, proceedings of courts, court rolls, deeds, 
wills, probates, letters of administration, and other docu- 
ments, not in the vendor’s possession, and the expenses 
of all journeys incidental to such production or inspection, 
and all other expenses relating thereto, and all attested, 
stamped, office or other copies thereof, shall be borne by 
the purchaser; and where the vendor retains possession 
of any document, the expenses of making any copy, which 
a purchaser requires, shall be borne by such purchaser. 

(7.) On a sale of any property in lots, a purchaser of 
two or more lots, held wholly or partly under the same 
title, shall not have a right to more than one abstract of the 
common title, except at his own expense. 

(10.) This section applies only to sales made after the 
commencement of this Act. 

Sec. 4. — Where at the death of any person after the 
commencement of this Act, there is subsisting a contract 
enforceable against his heir or devisee, for the sale of the 
fee simple or other freehold interest descendible to his heirs 
general, his personal representatives shall have power to 
convey the same, so as to give effect to the contract. 

Sec. 6. — ^Where, on a sale made or completed after com- 
mencement of Act, land subject to an incumbrance is sold, 
Court may, on application of any party to the sale, allow 
payment into Court of a sum sufficient to meet such incum- 
brance, and any costs and interest (not usually exceeding 
one-tenth of original amount paid in), and thereupon Court 
may declare land to be freed from incumbrances. The 
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Court has power afterwards, on notice to persons interested 
in the fund paid in, to direct transfer thereof. 

Sec. 6. — In conveyances made after commencement of 
Act, it is not to be necessary to insert after the parcels the 
ordinary general words ” heretofore inserted, but they are 
to be deemed to be included. 

Sec. 7. — (1.) In conveyances, settlements, assignments, 
mortgages, &c., made after commencement of Act, if grantor 
is expressed to convey as beneficial owner y the ordinary 
covenants for title (as heretofore inserted) shall be implied. 
(2.) Where a conveyance is made by a person by direction 
of the beneficial oionery such beneficial owner shall be deemed 
to convey as beneficial owner, and covenants on his part 
shall be implied accordingly. (3.) Where, in a settlement, 
the grantor conveys as settlor y a limited covenant for further 
assurance is implied. (4.) When any person conveys as 
trusteCy or as mortgageCy or as personal representative of a 
deceased person, or as committee of a lunatic, a covenant that 
such person has not incumbered is implied. (5.) Where 
husband and wife convey as beneficial owners, the wife to be 
deemed to convey by direction of husband, and, in addition 
to the covenant implied on the part of the wife, there shall 
be implied {a) a covenant on the part of the husband as the 
person giving that direction, and (6) a covenant on the part 
of the husband in the same terms as the covenant implied 
on the part of the wife. (6) Section not to extend to leases 
at a rent, or to any customary assurance except a deed con- 
ferring right to admittance. 

Sec. 8. — In sales after the commencement of Act, pur- 
chaser not to be entitled to require that deed shall be 
executed in his or her solicitor’s presence, but, at his own 
cost, may have same attested by a person appointed by him, 
who may, if he thinks fit, be his solicitor. 

Sec. 9. — ^Where a person retains possession of documents 
and gives to another an acknowledgment in writing of the 
right of that other to production of those documents and to 
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delivery of copies thereof, or an undertaking in writing for 
safe custody thereof, such acknowledgment and undertaking 
respectively, shall have generally the same effect as the 
ordinary covenants for the purpose heretofore entered into, 
and shall satisfy any liability to give any such covenants. 

Part III., Leases. 

Sec. 10. — In leases made after commencement of Act, 
rent and benefit of lessee’s covenants and conditions of 
re-entry are to run with reversion, notwithstanding severance 
of reversionary estate, and are recoverable and enforceable 
accordingly. 

Sec. 11. — ^Like provision with regard to the obligation on 
lessor’s covenants. 

Sec. 12. — Also on any severance of reversion, every con- 
dition, right of re-entry, &c., shall be apportioned. 

Sec. 13. — On a contract, made after 1881, to grant a 
lease for a term of years to be derived out of a leasehold 
interest with a leasehold reversion, the intended lessee shall 
not have the right to call for the title to that reversion. 

Sec. 14. — (1 and 5.) Lessor not to be able to take advan- 
tage of condition of re-entry or forfeiture in lease — except 
a condition (1) against assigning, underletting, &c., or (2) 
for forfeiture on bankruptcy or execution, or (3) in the case 
of a mining lease, on breach of a covenant or condition 
for allowing lessor to have access to or inspect books, 
accounts, records, weighing machines, or other things, or to 
enter and inspect the mine and the workings thereof — ^until 
he has served on lessee a notice specifying breach, and (if 
capable of remedy) requiring him to remedy same, and 
demanding compensation, and lessee fails within a reasonable 
time to comply therewith. (2.) Where lessor proceeds to 
enforce any such condition, the Court has power in lessor’s 
action, or in any action brought by lessee, to grant lessee 
relief on such terms as it shall think fit. (7.) 22 & 23 Viet., 
c. 35, secs. 4 to 9, and 23 & 24 Viet., c. 126, sec. 2, are repealed* 



10 


THE student’s GUIDE TO THE LAW OF 


(8.) This not to affect law relating to re-entry or forfeiture, or 
relief in case of non-payment of rent. (9.) This section 
applies to leases made either before or after this Act, and shall 
have effect. notwithstanding any stipulation to the contrary. 

Part IV., Mortgages. 

Sec. 15. — In all mortgages before or after the Act, and 
notwithstanding stipulations to the contrary, the mortgagee 
(not having been in possession) shall on payment be bound, 
if required (instead of reconveying) to assign the mortgage 
debt and transfer the mortgage property to any third person. 

Sec. 16. — Mortgagor, whilst he has right of redemption, 
under a mortgage made after 1881, to have right on payment 
of mortgagee’s costs to inspect and make copies, &c., of title 
deeds. 

Sec. 17. — Where there are several mortgages, and they 
(or one of them) are (or is) made after 1881, the doctrine of 
consolidation, unless the contrary is expressed, is no longer 
to exist. 

Sec. 18. — A mortgagor in possession, and a mortgagee in 
possession respectively, shall have power to make leases as 
follows : — 

An agricultural or occupation lease not exceeding 21 
years, and a building lease not exceeding 99 years ; such lease 
to take effect within 12 months from date, to be at the best 
rent that can be obtained, without fine, to contain a covenant 
for payment of rent and condition of re-entry on non- 
payment for not exceeding 30 days, and a counterpart to be 
executed by lessee, and delivered to lessor ; of which execu- 
tion and delivery the execution of lease by lessor shall in 
favour of lessee be sufficient ‘evidence. In the case of 
building leases, they must be in consideration of houses or 
buildings erected or improved, &c., or to be erected or 
improved, &c., within 5 years from date ; and a nominal or 
less rent than that ultimately payable, may be reserved for 
first 6 years or any part thereof. A mortgagor leasing under 
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this section must, within one month of making the lease, 
deliver to the mortgagee, or where more than one, then to 
mortgagee first in priority, the counterpart duly executed by 
lessee ; hut the lessee is not to be concerned to see,iihat this 
provision is complied with. All this is subject to the express 
provisions of the mortgage deed, and applies only to mort- 
gages made after 1881, unless otherwise agreed. 

Sec. 19. — Mortgagee under deed executed after com- 
mencement of Act to have following powers : — When prin- 
cipal money due, power of sale in the ordinary way, and also 
power to appoint a receiver ; and, at any time after date of 
deed, power to insure against fire ; and, when in possession, 
power to cut and sell timber, &c., ripe for cutting, and not 
planted for shelter or ornament, such sale to be completed 
within 12 months from making of any contract of sale. 
These powers maybe varied or extended by the mortgage deed. 

Sec. 20. — The said power of sale not to be exercised 
until default in payment after three months' notice served 
on mortgagor, or one of the several mortgagors, or unless 
interest in arrear for two months, or there is breach of some 
other provision in the mortgage deed. 

Secs. 21 and 22. — Mortgagee selling under above power 
to be able to vest property in purchaser, who is not to be 
affected, though the sale was not under the circumstances 
authorised. Money received from sale to be applied in 
discharging prior incumbrances, ihen all costs of sale, &c., 
then the mortgage debt, and then any balance to mort- 
gagor. Mortgagee not to be liable for any involuntary 
loss on sale. The sale may be by any person for the time 
being entitled to receive and give a discharge for the mort- 
gage money. Mortgagee's receipt to be sufficient discharge 
to purchaser. 

Sec. 23. — (1, 3 and 4.) With regard to the power to in- 
sure, conferred by sec. 19, the insurance shall not exceed 
amount specified in mortgage deed; or, if no amount specified, 
shall not exceed two-thirds of the amount required in case of 
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total destruction to restore the property insured. All money 
received under insurance shall, at the option of mortgagee 
(and without prejudice to any obligation imposed by law or 
special contract), be applied in rebuilding, &c., or in or 
towards discharge of mortgage debt. (2.) The said power 
to insure is not to apply where there is a declaration in the 
mortgage that no insurance is required, or where mortgagor 
keeps up insurance in accordance with the mortgage deed, or 
where the mortgage deed contains no covenant as to in- 
surance but mortgagor insures to the amount which the 
mortgagee is authorised to insure for. 

Sec. 24. — (1 to 5.) The power to appoint a receiver con- 
ferred by sec. 19, shall not be exercised until mortgagee has 
become entitled to exercise power of sale given by Act. 
Then he may be appointed by writing under mortgagee’s 
hand, and in like manner he may be removed and a new 
receiver appointed. When appointed, receiver to have all 
full and necessary powers ; and to be deemed the agent of 
the mortgagor, who is to be solely responsible for his acts and 
defaults, unless the mortgage deed otherwise provides. Any 
person to be safe in paying to receiver. (6.) Eeceiver may 
retain out of moneys received — by way of remuneration and 
in satisfaction of all costs, charges, and expenses incurred by 
him as receiver — a commission at such rate, not exceeding 
6 per cent, on the gross amount of all moneys received, as is 
specified in his appointment, and if no rate specified, then at 
the rate of 5 per cent, on that gross amount, or at such 
higher rate as the Court, on the receiver’s application, thinks 
fit to allow. (8.) Eeceiver to apply moneys thus: — (a) In 
discharging rents, rates, outgoings, &c. ; In keeping down 
all annual or other payments, and the interest on any prin- 
cipal sums, having priority ; (c) In payment of his commis- 
sion; and any premiums on proper policies of insurance, and 
sums for necessary or proper repairs directed in writing by 
the mortgagee ; (d) In payment of interest accruing on the 
principal money due under the mortgage ; and (e) The 
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residue he shall pay to the person who, hut for his possession, 
would have been entitled to receive the income of the mort- 
gaged property. 

Sec. 25. — (1 to 5.) Any person entitled to redeem can 
insist on a judgment for sale, instead of for redemption, if he 
brings an action for redemption, or for sale, or for sale or 
redemption in alternative ; and in any action for foreclosure, 
sale or redemption, the Court may, on request of any person 
interested, direct a sale on such terms as it thinks fit, in- 
cluding, if it thinks fit, the deposit in Court of a reasonable 
sum fixed by the Court to meet expenses of sale and to secure 
performance of the terms ; but in an action brought by a 
person interested in the right of redemption and seeking a 
sale, the Court may direct the plaintiff to give security for 
costs, and may give the conduct of the sale to any defendant, 
and may give such directions as it thinks fit respecting the 
costs of the defendants. The Court may direct a sale with- 
out previously determining the priorities of any incumbrancers. 
(6.) 15 & 16 Viet., c. 86, sec. 48, is repealed. 

Part F., Statutory Mortgage. 

Sec. 26. — (1.) A mortgage of freeholds or leaseholds may 
be by deed expressed to be made by way of statutory mort- 
gage in the form given in Part I. of 3rd schedule to Act, with 
such variations as necessaiy. (2.) In such a deed there shall 
be deemed to be included and implied — (a) covenants for re- 
payment of % incipal, and for payment of interest half-yearly, 
and (b) proviso for redemption on payment. 

Sec. 27. — (1 and 2.) A transfer of such a statutory mort- 
gage may be by deed, by way of statutory transfer, in such 
one of the three forms. A, B, and C, given in Part II. of the 
3rd schedule to Act, as may be appropriate, with such varia- 
tions as necessary ; and such a transfer shall vest in trans- 
feree all powers ar^ rights as if he had been original mort- 
gagee. (3) If the transfer is in the form B — ^that is, 
mortgagor joining in transfer — a covenant shall be implied 
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by him to pay the principal money on the next day fixed for 
payment of interest, and .if not then paid to continue to pay 
interest. 

Sec. 28. — Where there are several mortgagors or cove- 
nantors, any implied covenants are to be deemed joint and 
several ; and where several mortgagees or transferees, any 
implied covenants to be deemed with them jointly, unless 
mortgage money expressed to be secured in shares or distinct 
sums, when covenant to be deemed with each severally in 
respect of the sum secured to him. 

Sec. 29. — A reconveyance of a statutory mortgage may 
be by statutory reconveyance, in form given in Part III. 
of 3rd schedule to Act, with variations as necessary. 

Part VI. f Trust and Mortgage Estates on Death. 

Sec. 30. — (1 and 3.) In case of death, after 1881, of a 
sole trustee or mortgagee, the trust or mortgage estate* shall, 
notwithstanding any testamentary disposition, go to his 
personal representatives, who shall have all proper powers, 
and shall be deemed, for the purposes of this section, the 
heirs and assigns of the deceased within the meaning of all 
trusts and powers. (2.) Sec. 4 of 37 & 38 Viet., c. 78, and 
sec. 48 of 38 & 39 Viet., c. 87, repealed. 

Part VII., Trustees and Executors. 

Sec. 31. — When, in trusts created before or after this Act, 
any trustee is dead, or remains abroad for more than a year, 
or desires to be discharged, or refuses or is unfit to act, or is 
incapable of acting, then the person or persons (if any) 
nominated by the instrument creating the trust, and if none, 
or none able and willing to act, then the surviving or con- 
tinuing trustees or trustee, or the personal representatives of 
the last surviving or continuing trustee, may appoint new 
trustees or trustee, and so that the original number of trustees 

* By section 46 of the Copyhold Act, 1887, this provision does not 
apply to trust or mortgage estates in copyholds of inheritance, which 
still go to the devisee or heir. 
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may be increased or diminished, but, except when only one 
trustee was originally appointed, there must be always two 
trustees to perform the trust. The provision as to a dead 
trustee includes the case of a trustee under a will pre- 
deceasing testator, and that relative to a continuing trustee 
includes a refusing or retiring trustee. This section is 
subject to any contrary intention, or any terms or provisions, 
in the trust instrument. 

Sec. 32. — When, in trusts created before or after this Act, 
there are more than two trustees, if one by deed declares 
that he is desirous of being discharged, and if his co-trustees 
and any other person empowered to appoint trustees consent 
by deed to his discharge and to the vesting in the co-trustees 
alone of the trust property, then the trustee desirous of being 
discharged shall be deemed to have retired, and shall by the 
deed be discharged from the trust under this Act, without 
any new trustee being appointed in his place. This is subject 
to any contrary intention, or any terms or provisions, in the 
trust instrument. 

Sec. 33. — When the Court appoints new trustees, any 
such new trustee shall as well before as after the trust 
property becomes properly vested in him, have all powers, 
&c., as if he had been originally trustee. 

Sec. 34. — In deeds executed after 1881, either appointing 
a new trustee or discharging a retiring trustee, a mere 
declaration that the trust property shall vest in the new 
trustee or continuing trustee, as the case may be, shall have 
all the effect of a conveyance or assignment. But this does 
not apply to (1) copyholds, (2) mortgages, and (3) shares, 
stocks, &c. — all of which must still be separately conveyed. 

Sec. 35. — In trusts created after commencement of Act, 
and subject to any contrary provision or intention in the 
instrument, trustees having a power of sale may sell or 
concur -with any other person in selling all or any part of the 
property, subject to prior charges or not, by public auction or 
private contract, and generally as they think fit. 
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Sec. 36. — Trustees* receipts for any money, securities, or 
other personal property, payable or deliverable to them under 
their trust, to be a sufficient discharge. 

Sec. 37. — In all executorships and trusts existing either 
before or after commencement of Act, and subject to the pro- 
visions or intentions of the trust instrument — executors may 
pay or allow any debt or claim on any evidence they think 
sufficient ; and one executor, or two or more trustees acting 
together, or a sole acting trustee where authorised to act by 
himself, to have full power to accept composition, or take 
security for debts, or to allow time, or submit to arbitration, 
or release or settle debts, &c., provided any such act done in 
good faith. [This section does not apply to an administrator, 
In re Clay and Tetley, 16 Ch. D., 3.] 

Sec. 38. — In executorships and trusts constituted after or 
created by instruments coming into operation after com- 
mencement of Act, powers given to two or more executors or 
trustees jointly, may, unless contrary expressed, be exercised 
by survivor or survivors. 

Part VIII, f Married Women, 

Sec. 39. — Notwithstanding a married woman is restrained 
from anticipation, the Court may, if it think it fit, where it 
appears to be for her benefit, by judgment or order, with her 
consent, bind her property. 

Sec. 40. — A married woman, whether an infant or not, to 
have power to appoint an attorney to execute any deed or do 
any act which she herself might execute or do. 

Part IX, f Infants, 

Sec. 41. — Where an infant is entitled to a fee simple, or 
to any leasehold interest at a rent, the land to be deemed a 
settled estate within the Settled Estates Act, 1877. 

Sec. 42. — When under an instrument coming into opera- 
tion after 1881, an infant is beneficially entitled to possession 
of any land, and, if a woman, unmarried, the trustees under 
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settlement, or trustees appointed by the Court on the applica- 
tion of guardian or next friend of infant, may enter into and 
continue in possession of the land, and shall then have full 
powers to cut timber in usual course for sale or repairs, to 
pull down and rebuild houses, &c., and generally manage the 
property in the same way that infant might, if of full age, 
and may apply the income in keeping down expenses of 
management, and at their discretion for maintenance of 
infant, and shall invest and accumulate the residue in trust 
for infant on attaining 21, or,* if a woman, married whilst an 
infant, for her separate use, or if infant dies, in trust for the 
parties then entitled. These provisions only apply so far as 
no contrary intention in the instrument under which infant 
derives the property. 

Sec. 43. — Trustee (under any instrument operating either 
before or after commencement of Act) shall, unless instru- 
ment says otherwise, have full discretionaiy power of apply- 
ing income for maintenance, education, or benefit of any 
infant either absolutely or contingently entitled, and may 
for this purpose resort to accumulations of any past years. 

Part X.j Bent Charges, dc. 

Sec. 44. — Where a person is entitled to a rent charge, or 
other similar annual payment, under sortie instrument coming 
into operation after commencement of Act, he is to have the 
following powers to recover and enforce it : — (a) If in arrear 
for 21 days, power of distress ; (b) If in anear for 40 days, 
power to enter into possession and take income till satisfac- 
tion; (c) Or instead, or in addition, power to demise the 
land to a trustee for a term of years on trust, by mortgage 
or sale or demise of the whole or any part of the term, tc 
raise the money to satisfy him. These powers are subject 
to .any contrary provisions or intention in the instrument. 

Sec. 45. — Where there is existing any quit rent, chief 
rent, rent charge, or other annual sum issuing out of lands, 
same may be redeemed by the owner of the land by obtaining 

0 
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a certificate from the Land Commissioners of amount to be 
paid for redemption, and then, after one month’s notice to 
the person entitled to the rent, paying or tendering the 
amount certified. The commissioners then give a final and 
conclusive certificate that rent is redeemed. This provision 
does not apply to a tithe rent charge, or rent reserved on 
a sale or lease, or rent payable under a grant or licence for 
building purposes, or to any sum or payment issuing out of 
land not being perpetual. 

Part XI,, Powers of Attorney. 

Sec. 46. — Person executing a deed under a power of 
attorney may execute either in his own name, or in the 
name of the donor of the power. 

Sec. 47. — Attorney not to be liable for any payment 
made, or other act done by him, bond fide, under a power 
without notice of donor’s death, lunacy, bankruptcy, or 
revocation. But this does not affect any right against the 
person to whom money has been paid. 

Sec. 48. — ^Powers of attorney, on their execution being 
verified, may be deposited in the Central Ofi&ce of Supreme 
Court of Judicature ; and any office copy thereof to be suffi- 
cient evidence of the contents of the instrument and its 
deposit there. (General rules of court may be made for the 
purposes of this section.) 

Part XII., Construction and Effect of Deeds, dtc. 

Sec. 49. — In conveyances, either before or after the Act, 
the word “ Grant” is not to be necessary to convey any 
tenements or hereditaments. 

Sec. 60. — After commencement of Act, freehold land, or a 
chose in action may be conveyed by one person direct to 
himself and another ; or by a husband to wife, or wife to 
husband, either alone or jointly with others. 

Sec. 51. — After commencement of Act, to pass fee simple, 



REAL AND PERSONAL PROPERTY. 


19 


the words “ in fee simple ” to be sufficient without word 
‘‘heirs ; and to create an estate tail, the words “in tail*' 
to be sufficient without the words “heirs of the body;" 
and to create an estate in tail male or female, the words 
“in tail male,” or “in tail female,” as case may be, to be 
sufficient. 

Sec. 52. — Any person entitled to a power, whether coupled 
with an interest or not, may, by deed, release or contract not 
to exercise it. (See also sec^G of 1882 Act, post, page 24.) 

Sec. 53. — A deed expressed to be supplemental to another, 
to be read and to have effect as if endorsed thereon, or as if 
it contained a full recital thereof. 

Secs. 54, 55. — In deeds executed after 1881, receipt 
for consideration in the body of deed sufficient without a 
receipt endorsed; and any receipt, whether in body or 
endorsed, shall be sufficient evidence of payment to satisfy 
any subsequent purchaser not having actual notice of non- 
payment. 

Sec. 56. — A solicitor in completing a purchase, &c., need 
not produce an authority from his client to receive the money, 
but his production of the deed duly executed, with receipt 

Sec. 57. — Deeds in the form in 4th schedule to Act, or in 
like form, or using like expressions, shall be sufficient. 

Sec. 58. — Covenants made after 1881, with regard to 
thereon, to be sufficient authority for pa 3 rment to him.* 
lands of inheritance, shall be deemed to be made with the 
covenantee, his heirs and assigns, and with regard to lands 
not of inheritance shall be deemed to be made with the 
covenantee, his executors, administrators, and assigns. 

Sec. 59.— All ordinary covenants and bonds made after 
1881 (including a covenant implied under Act) shall bind the 
heirs and real estate, without mention, subject to any 
contrary expression or intention. 

* This is extended to cases where the vendors are trustees, by sec. 2 
of the Trustee Act, 1888, as from Ist January, 1889. 

C 2 
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Sec. 60 . — A covenant made after 1881 (including any 
implied by Act) with two or more jointly, shall enure for the 
benefit of survivor or survivors, and any other person to 
whom right to sue devolves, subject to any contrary expres- 
sion or intention. 

Sec. 61. — In a mortgage, transfer of mortgage, &c., made 
after 1881, and subject to any contrary intention expressed in 
the instrument, when money is expressed to be advanced on 
joint account, or when the instrument is made to more 
persons than one jointly and not in shares, the money shall 
be deemed to belong to the mortgagees or transferees, &c., 
on a joint account as between them and the mortgagor or 
obligor ; and the receipt of the survivors or survivor or per- 
sonal representative of the last survivor shall be a complete 
discharge, notwithstanding any notice to the payer of a 
severance of the joint account. 

Sec. 62. — Where, after commencement of Act, freeholds 
are conveyed to the use that any person shall have an ease- 
ment, &c., thereout, it shall operate to vest such easement, 
&c., in that person. 

Sec. 63. — In conveyances made after 1881, and subject to 
any contrary intention, not necessary to insert “ all the 
estate,” &c., clause, as same to be deemed included. 

Sec. 64. — In construing any covenant or proviso implied 
under this Act, words importing singular or plural number, 
or the masculine gender, shall be read as also importing the 
plural or singular number, or as extending to females, as case 
may require. 

Part XIII,, Long Term, 

Sec. 65. — Where a residue unexpired of not less than 
200 years of a term, which, as originally created, was for not 
less than 300 years, is subsisting in land without any trust or 
right of redemption, and without there being (either 
originally, or by release, or other means) any rent, or with 
merely a peppercorn rent or other rent having no money 
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value, incident to the reversion, then the term may be 
enlarged into a fee simple to be subject, however, to the 
same trusts, powers, &c., as the term, by the execution of a 
deed containing a declaration to that effect made by any of 
the following persons, namely : (a) Any person beneficially 
entitled in right of the term, whether subject to any incum- 
brance or not, to possession of any land comprised in the 
term, but, in case of a married woman, with the concmrence 
of her husband, unless she jls entitled for her separate use, 
W'hether with restraint on anticipation or not, and then with- 
out his concurrence; (b) Any person being in receipt of 
income as trustee, in right of the term, or having the term 
vested in him in trust for sale, whether subject to any incum- 
brance or not ; (c) Any person in whom, as personal repre- 
sentative of any deceased person, the term is vested, whether 
subject to any incumbrance or not. (See sec. 11 of 1882 
Act, post, pages 26, 27.) 

Part XIV., Adoption of Act. 

Sec. 66. — All persons, whether solicitors, trustees, or the 
parties concerned themselves, adopting the provisions of the 
Act to be protected in doing so. 

Part XV., Miscellaneous. 

Sec. 67. — ^All notices required by this Act must be in 
writing, and may be served by being left at a person’s last 
known place of abode or business ; or, if to be served on a 
lessee or mortgagee, by being left for him on the land or at 
any house or building comprised in the lease or mortgage, or 
in case of a mining lease by being left at of&ce or counting- 
house of the mine ; or by sending through the post, regis- 
tered, directed to the party by name at aforesaid place of 
abode, business, or counting-house, provided letter is not 
returned through the post undelivered. 

Sec. 68. — The Act as to statutory declarations (6 & 6 
Wm. rV., c. 62) may be cited by the short title of The Statu- 
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tory Declarations Act, 1835, in any declaration made or any 
purpose under or by virtue of that Act, or in any other docu- 
ment, or in any Act of Parliament. 

Part XVI., Court, Procedure, Orders. 

Sec. 69. — (1.) All matters within the jurisdiction of the 
Court under this Act shall be assigned to the Chancery Divi- 
sion. (3.) Every application under the Act, except where 
otherwise expressed, shall be by summons at chambers. (8.) 
General rules for purposes of Act to be deemed Eules of 
Court under sec. 17 of Appellate Jurisdiction Act, 1876 
(39 & 40 Viet., c. 59, sec. 17). 

Sec. 70. — (1.) An order of the Court under any statutory 
or other jurisdiction, shall not, as against a purchaser, be 
invalidated on the ground of want of jurisdiction, or want of 
any consent, notice, or service. 

Part ZF/jf,, Repeals. 

Sec. 71. — Statutes 8 & 9 Viet., c. 119, and 23 & 24 Viet., 
c. 145, secs. 11 to 30, are repealed ; but this is not to effect 
the validity or invalidity, or any operation, effect, or conse- 
quence of any instrument executed or made, or of anything 
done or suffered, before the commencement of this Act, or 
any action, proceeding, or thing then pending or uncom- 
pleted ; and every such action, proceeding, and thing maybe 
carried on and completed as if there had been no such repeal 
in this Act. 

Part XVIII. Relates to Ireland. 

(The Schedules containing Forms are omitted. 
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45 & 46 ViCT., C. 39. 

The Conveyancing Act, 1882. 

(Commencement of Act, January, 1883.J 

Sec. 1. — Purchaser includes a lessee or mortgagee, or an 
intending mortgagee, or other person, who for valuable con- 
sideration takes or deals for property ; and j^urchase has a 
meaning corresponding with that of purchaser. 

Searches, 

Sec. 2. — Searches for judgments, deeds, or other matters, 
or documents, whereof entries are allowed or required to be 
made in the central office, may be made by an official, and 
certificate of result of search shall be conclusive in favour of 
a purchaser, and a solicitor obtaining an office copy of any 
such certificate shall not be answerable in respect of any loss 
that may arise from error in the certificate. 

Notice, 

Sec. 3.— (1.) A purchaser shall not be prejudicially 
affected by notice of any instrument, fact, or thing, unless — 

(i.) It is within his own knowledge, or would have come 
to his knowledge, if such inquiries and inspections 
had been made, as ought reasonably to have been made 
by him ; or 

(ii.) In the same transaction with respect to which a 
question of notice to the purchaser arises, it has come 
to the knowledge of his counsel, as such, or of his 
solicitor, or other agent, as such, or would have come 
to the knowledge of his solicitor, or other agent, as 
such, if such inquiries and inspections had been made 
as ought reasonably to have been made by the solicitor 
or other agent. 

This section applies to purchases made either before or after 
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this Act ; save that, where an action is pending at the com- 
mencement of this Act, the rights of the parties shall not he 
affected by this section. 

Separate Trustees. 

Sec. 5. — (1.) On an appointment of new trustees, a 
separate set of trustees may be appointed for any part of the 
trust property, held on trusts distinct from those relating to 
any other part or parts of the tri^st property ; or if only one 
trustee was originally appointed, then one separate trustee 
may be so appointed for the first-mentioned part. 

(2.) This section applies to trusts created either before or 
after the commencement of this Act. 

Powers. 

Sec. 6. — (1.) A person to whom any power, whether 
coupled with an interest or not, is given, may, by deed, dis- 
claim the power ; and, after disclaimer, shall not be capable 
of exercising or joining in the exercise of the power; and on 
such disclaimer, the power may be exercised by the other or 
others, or the survivors or survivor of the others, of the per- 
sons to whom the power is given, unless the contrary is ex- 
pressed in the instrument creating the power. This section 
applies to powers created by instruments coming into opera- 
tion either before or after the commencement of this Act. 

Married Women. 

Sec. 7. — (1.) In section 79 of the Fines and Eecoveries 
Act, there shall, by virtue of this Act, be substituted for the 
words, “ two of the perpetual commissioners, or two special 
commissioners,” the words, ‘‘ one of the perpetual commis- 
sioners,” or one special commissioner; ” and in sec. 83 of 
the Fines and Recoveries Act there shall, by virtue of this 
Act, be substituted for the word “ persons ” the word “ per- 
son,” and for the word ‘‘commissioners” the words “a com- 
missioner ; ” and all other provisions of those Acts, and all 
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other enactments having reference in any manner to the 
sections aforesaid, shall be read and have effect accordingly. 

(2.) Where the memorandum of acknowledgment by a 
married woman of a deed purports to be signed by a. person 
authorised to take the acknowledgment, the deed shall, as 
regards the execution thereof by the married woman, take 
effect at the time of acknowledgment, and shall be conclu- 
sively taken to have been duly acknowledged. 

(3.) A deed acknowledged before or after this Act by a 
married woman, before a judge of the High Comt of Justice 
in England, or before a judge of a county court in England, 
or before a perpetual commissioner or a special commissioner, 
shall not be impeached or impeachable by reason only that 
such judge or commissioner was interested or concerned 
either as a party, or as solicitor, or clerk to the solicitor, for 
one of the parties, or otherwise, in the transaction giving 
occasion for the acknowledgment. 

(4.) The enactments 3 & 4 William IV., c. 74, sec. 84, 
from and including the words “ and the same judge to the 
end of the section and sections 85 to 88 inclusive, and 17 & 18 
Viet., c. 75, are hereby repealed. 

(5.) The foregoing provisions of this section, including 
the repeal therein, apply only to the execution of deeds by 
married women after 1882. 

Powers of Attorney. 

Secs. 8, 9. — (a) If a power of attorney, given for 
valuable consideration, is in the instrument creating the 
power expressed to be irrevocable, or (b) if a power of 
attorney, whether given for valuable consideration or not, it 
is in the instrument creating the power expressed to be irre- 
vocable for a fixed time therein specified, not exceeding one 
year from the date of the instrument — then, in favour of a 
purchaser, the power shall not be revoked at any time, or 
during the fixed period as the case may be, either by any- 
thing done by the donor of the power without the concur- 
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rence of the donee of the power, or by the death, marriage, 
lunacy, unsoundness of mind, or bankruptcy of the donor of 
the power; and any act done at any time, or during the 
fixed time as the case may be, by the donee of the power, in 
pursuance of the power, shall be as valid as if anything done 
by the donor of the power without the concurrence of the 
donee of the power, or the death, marriage, lunacy, unsound- 
ness of mind, or bankruptcy of the donor of the power, had 
not been done or happened ; and neither the donee of the 
power nor the purchaser shall at any time be prejudicially 
affected by notice of anything done by the donor of the 
power without the concurrence of the donee of the power, 
or of the death, marriage, lunacy, unsoundness of mind, or 
bankruptcy of the donor of the power. This section applies 
only to powers of attorney created by instruments executed 
after 1882. 


Executory Limitations, 

Sec. 10. — Where there is a person entitled to land for 
an estate in fee, or for a term of years absolute or determin- 
able on life, or for term of life, with an executory limitation 
over on default or failure of all or any of his issue, whether 
within or at any specified period or time or not, that 
executory limitation shall be or become void and incapable 
of taking effect, if and as soon as there is living any issue 
who has attained the age of twenty-one years, of the class 
on default or failure whereof the limitation over was to take 
effect. This section applies only where the executory limita- 
tion is contained in an instrument coming into operation 
after 1882. 


Long Terms. 

Sec* 11. — Section 65 of the Conveyancing Act, 1881, 
shall apply to and include every term in that section men- 
tioned, whether having as the immediate reversion thereon 
the fi:eehold or not ; but not — 
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(i.) Any term liable to be determined by re-entry for 
condition broken ; or 

(ii.) Any term created by sub-demise out of a superior 
term, itself incapable of being enlarged into a fee 
simple. 


Mortgages, 

Sec. 12. — The right of the mortgagor, under section 15 
of the Conveyancing Act, 1881, to require a mortgagee, 
instead of re-conveying, io assign the mortgage debt and 
convey the mortgaged property to a third person, shall 
belong to and be capable of being enforced by each incum- 
brancer, or by the mortgagor, notwithstanding any interme- 
diate incumbrance ; but a requisition of an incumbrancer 
shall prevail over a requisition of the mortgagor, and, as 
between incumbrancers, a requisition of a prior incumbrancer 
shall prevail over that of a subsequent incumbrancer. 

Saving, 

Sec. 13. — The repeal by this Act of any enactment shall 
not affect anything that has taken place before the com- 
mencement of this Act. 


45 & 46 ViCT., C. 38. 

The Settled Land Act, 1882. 

(Commencement of Act, \st January, 1883.) 

Sec. 2. — Any deed, will, agreement. Act of Parliament 
instrument, or number of instruments, whether made or 
passed before or after the commencement of this Act, 
whereby land stands limited by way of succession, to be 
deemed a settlement for the purposes of this Act. Settled 
land is land, or any estate or interest therein, which is the 
subject of a settlement* Tenant for life is the person for the 
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time being beneficially entitled to possession of settled land 
for life ; and, if more than one, they together. Trustees of 
settlement are the persons under settlement trustees with 
power of sale or of consenting to sale, or (if none) persons 
declared trustees by the settlement, or (if none) persons 
appointed by Court. 

Secs. 3, 4. — A tenant for life is to have a general power to 
sell, enfranchise, exchange, or make partition of the settled 
estate at the best price or consideration that can reasonably be 
obtained. The sale may be by public auction or private 
contract, together or in lots, with power to fix reserved 
biddings, and buy in at auction. Settled land in England 
must not be exchanged for land out of England. 

Sec. 5. — On a sale, exchange, or partition, the tenant for 
life may, with consent of the incumbrancer^ transfer an incum- 
brance from the land sold, exchanged, or partitioned on to 
any other part of the settled land whether already charged 
therewith or not. 

Secs. 6, 7. — A tenant for life is to have a power of leasing 
as follows : a building lease not exceeding 99 years, a mining 
lease not exceeding 60 years, and any other lease not exceed- 
ing 21 years ; such leases to be by deed, to take effect within 
12 months from date, at the best rent that can reasonably 
be obtained with power to take a fine (which by the 1884 
Act is capital money), to contain a covenant for payment of 
rent, and condition of re-entry on non-payment within a time 
not exceeding 30 days, and a counterpart to be executed by 
lessee ; but the execution of the lease by the tenant for life 
to be sufficient evidence of this last point. 

Secs. 8-11. — Every building lease to be partly in con- 
sideration of the erection or improvement or putting into 
repair of buildings ; a nominal rent may be reserved for first 
five years. On contracts for building leases in lots, the entire 
rent may be apportioned among the lots ; but rent on each 
lease must not be less than 10s., and must not exceed one- 
fourth of annual value of land in such lease after erecting the 
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buildings. In a mining lease, the rent may be made ascer- 
tainable, or to vary, according to acreage worked or minerals 
obtained. In both mining and building leases, on applica- 
tion to the Court, and showing that it is customary to do so, 
or that it is difficult to make leases otherwise, the Court may 
authorise the granting of leases for longer terms, or even in 
perpetuity, on conditions expressed in the lease. Under 
a mining lease, there shall always be set aside, as capital 
money, pa^-t of the rent, viz., when the tenant for life is 
impeachable for waste, three-fourths, and otherwise, one- 
fourth thereof. 

Sec. 12. — The tenant for life may grant a lease to carry out 
a binding contract made by his predecessor, or under a binding 
covenant for renewal, or to confirm a void or voidable lease. 

Sec. 13. — The tenant for life may accept a surrender of 
any lease (as to all or part only of the property leased). 

Sec. 14. — Tenant for life of a settled manor may grant 
licences to copyhold tenants to make any such leases as he 
might make of freeholds ; such licence may fix the annual 
value whereon fines and other customary payments are to be 
assessed, and must be entered on the court rolls of the 
manor. 

Sec. 15. — The before-detailed powers of selling and 
leasing not to extend to the principal mansion house, or 
demesnes usually held therewith, sinless the consent of the 
trustees of the settlement, or an order of the Court is obtained. 

Sec. 16. — On a sale or grant for building purposes, under 
foregoing provisions, the tenant for life, for the general 
benefit of the residents on the settled land, or any part thereof, 
may appropriate portions thereof for streets, roads, paths, 
squai^es, gardens, or other open places, and may execute any 
deed necessary for vesting them in any trustees, or any 
company or public body. 

Sec. 17. — sale, exchange, or partition may be of land, 
apart from minerals, or vice versa ; and any mining lease 
may be of all or any of the minerals, &c. 
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Sec. 18. — Mortgage. — Money required forenfranchisement, 
equality of exchange, or partition, may be raised by the tenant 
for life by mortgage of the settled estate, in fee simple, or 
for other estate, and the sum raised shall be capital money. 

Sec. 20 (sub.-sec. 3). — As to copyholds, any deed in 
manner provided by this Act to be sufficient without 
surrender, and thereupon admittance to be made ; but the 
steward may require to be produced so much of the settle- 
ment as shows the title of the persons executing the deed, 
and the same may, if the stewards think fit, be entered on 
the court rolls. 

Secs. -21-23. — Capital money arising under this Act in 
addition to any particular purpose for which it is raised, may 
be applied as follows : In investment on Government or 
other securities in which trustees may invest either by law 
or under the settlement, or in purchase of railway debenture 
stock of any company in Great Britain or Ireland, provided 
it has for the ten preceding years paid a dividend on its 
ordinary stock ; in discharge of incumbrances, land-tax, &c., 
on the settled land; in payment of any improvement* 
authorised by this Act (see sec. 26), or for equality of 
exchange or partition ; in purchase of the seignory, reversion, 
or freehold in fee of any part of the settled land ; in the 
purchase of lands or mines or minerals in fee or of customary 
or copyhold tenure, or of leaseholds having not less than 
60 years to run (but capital money arising from land in Eng- 
land not to be applied in purchase of land out of England, 
unless specially allowed by the settlement — sec. 23) ; in 
payment to any person becoming absolutely entitled; in 
pajunent of any costs or expenses in connection with any of 

* By the Settled Land Act, 1887 (50 & 61 NTict., c. 30), when any im- 
provement authorized by the 1882 Act, has been made — ^Ijefore or after 
28rd August, 1887 — and a rent-charge (temporary or perpetual) created 
under any statute to pay for it, capital money may be used to redeem or 
pay such rent-charge, and shall then be deemed to be applied for an 
improvement authorized by the 1882 Act, and sec. 28 of 1882 Act shall 
apply accordingly. 
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the powers under this Act ; and in any other mode in which 
money produced by the exercise of a power of sale in the 
settlement is applicable thereunder. 

Sec. 22. — For the purpose of being invested or applied as 
specified in last section, capital money is to be paid to the 
trustees of the settlement, or into Court, at option of tenant 
for life; and investment or application to be according to 
direction of tenant for life, or in default, at trustees’ discre- 
tion, subject to any consent or direction in the settlement. 
Any capital money, before investment or application, to be 
deemed and treated as land ; and the income of any capital 
money is to go as the income of the land would have gone 
under the settlement. 

Sec. 25. — This section enumerates what shall be improve- 
ments authorised by the Act for the application of trust 
money. No less than twenty different kinds are given of 
which may be mentioned the following : Draining, warping, 
irrigation, inclosing, reclaiming, building farmhouses, farm 
cottages or sawmills, or construction of reservoirs, tramways, 
railways, canals, docks, jetties, piers, market places, streets, 
roads, trial pits for mines, &c. 

Sec. 26. — A tenant for life desirous of applying capital 
money in improvements is to submit a scheme for approval 
to the trustees of the settlement, or the Court, showing pro- 
posed expenditure. Wliere the capital money is in trustees’ 
hands, a certificate of the land commissioners (see sec. 48) 
that the works are properly executed, and what amount is 
properly payable thereunder, is necessary, or instead thereof, 
a like certificate of a competent engineer or practical sur- 
veyor, nominated by the trustees and approved by the com- 
missioners, or, instead of either, an order of the Court 
authorising the expenditure. Where the capital money is in 
Court, then a scheme has first to be approved by the Court, 
and then money to be paid on an order of the Court, which 
will be granted on either of such certificates as already men- 
tioned, or on such other evidence as the Court th inks fit. 
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Sec. 28. — Tenant for life must maintain, repair, and 
insure against fire, any such improvements, at his own cost, 
and must not cut timber planted as an improvement, except 
for proper thinning. 

Sec. 29. — In executing, maintaining, or repairing any 
improvement authorised by this Act, the tenant for life, or 
any other person, not to be liable for waste, and may cut down 
and use timber and other trees not planted or left standing 
for shelter or ornament. 

Secs. 30, 32, 33. — The improvements allowed by this Act 
are to be also allowed and to be deemed included in the Im- 
provement of Land Act, 1864 (27 & 28 Viet., c. 114, sec. 9) ; 
and in the Land Clauses Consolidation Acts, 1845 (8 & 9 Viet., 
c. 18), 1860 (23 & 24 Viet., c. 106), and 1869 (32 & 33 Viet., 
c. 18) ; and in the Settled Estates Act, 1877 (40 & 41 Viet., 
c. 18) ; and in all settlements in which money is in the hands 
of trustees to be laid out in the purchase of lands. 

Sec. 31. — In the same way that the tenant for life may 
make leases and sales, so also he may contract therefor, and 
may revoke such contracts and enter into fresh ones, as if he 
were absolute owner, and every contract shall be enforceable 
in favour of, or against, successors. 

Sec. 34. — Trustees or the Court may, notwithstanding 
anything in the Act, require and cause the purchase-money 
paid in respect of a lease, or of any estate less than a fee 
simple, or in respect of a reversion dependent on any such 
lease, to be laid out, invested, and accumulated in such 
manner as, in the judgment of the trustees or the Court, 
will give to the persons interested in that money the like 
benefit therefrom as they might lawfully have had from the 
lease, estate, interest or reversion in respect whereof the 
money was paid, or as near thereto as may be. 

Sec. 35. — ^A tenant for life, though impeachable for waste,* 
may, with the consent of the trustees of the settlement or on 
an order of the Court, cut and sell timber ripe and fit for 
cutting; but three-fourths of the net proceeds to be set 
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aside as capital moneys, and the residue only to go as rents 
or profits. 

Sec. 36. — The Court may, if it thinks fit, approve of any 
action, defence, petition to Parliament, parliamentary oppo- 
sition, or other proceeding taken or proposed to be taken for 
protection of settled land, or of any action or proceeding for 
recovery of such land ; and direct the costs in connection 
therewith to be paid out of the settled estate. (Note. — This 
section is instead of sec. 17 of 40 &: 41 Viet., c. 18, which is 
repealed. See^pos^, sec. 64^) 

Sec. 37. — Heirlooms — ix., personal chattels settled on 
trust to devolve with the land — may, by an order of the 
Court, be sold by tenant for life ; but the proceeds to be 
capital moneys, and to be dealt with as before authorised, or 
to be invested in purchase of other heirlooms. 

Secs. 38, 39. — In default of trustees under a settlement, 
the Court may, on application of tenant for life, appoint new 
trustees ; and they, or the survivors, or the personal repre- 
sentatives of the survivor, shall be deemed the trustees of 
the settlement ; but no capital money shall be paid to less 
than two trustees, unless the settlement specially authorises 
it being paid to one only. 

Secs. 40-43. — Trustees’ receipts to be full and sufficient 
discharges ; each trustee to be liable for his own acts only, 
and not where he has only joined for conformity ; and gene- 
rally they are protected where they act bond fide in the 
exercise of the powers conferred on them by this Act. 
They are to have all powers of reimbursing themselves 
expenses. 

Sec. 44. — In case of difference arising between tenant 
for life and trustees of settlement, respecting any powers or 
any matters under this Act, the Court may give directions 
respecting the matter in difference, and the costs of the 
application. 

Sec. 45. — Tenant for life intending to exercise any of the 
powers conferred by this Act shall send by registered post, 

D 
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not less than one month before he acts, a notice thereof to 
each trustee at his usual place of abode, and, if he knows the 
trustees’ solicitor, to such solicitor also at his usual place of 
business. There must not, at the time of this notice, be less 
than two trustees, unless allowed by the settlement. A 
person dealing in good faith with the tenant for life is not 
concerned to enquire as to whether such notice has been 
given. • (See amendment of this sec. by the Settled Land 
Act, 1884, 47 & 48 Viet., c. 18, sec. post, page 38.) 

Sec. 46. — The section contains regulations respecting 
payments into Court, applications, &c., of which the follow- 
ing are the chief : — Matters under the Act are assigiied to 
the Chancery Division ; payment into Court to he an effec- 
tual exoneration ; applications to be made to the Court by 
petition,^ or by summons in chambers ; on an application 
by trustees of settlement notice to be served in first instance 
on tenant for life, and then on such persons as the Court 
shall think fit ; general rules under the Act may be made, 
and to be deemed rules of court ; the County Court of the 
district where the settled estate is situate, or from where the 
capital money arises, or in connection with which personal 
chattels are settled, is to have jurisdiction under this Act, 
where capital money, or securities in which it is invested, or 
the value of the settled estate does not exceed ^500, and the 
annual rateable value of the settled estate does not exceed 
£30 per annum. 

Sec. 47. — ^Any costs, charges, or expenses may be directed 
by the Court to be j)aid out of income, or out of capital 
money, or raised by means of sale or mortgage out of the 
settled estate. 

Secs. 48, 49. — The Inclosure Commissioners for England 
and Wales, the Copyhold Commissioners, and the Tithe 
Commissioners for England and Wales, shall, by virtue of 

• The Settled Land Act Rules say that all applications may be made 
by summons in chambers, and if a petition is presented without direction 
of a judge, only the costs of a summons shall be aUowed. (Rule 2.) 
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this Act, become and be styled, the Land Commissioners for 
England. Every certificate and report approved and made 
by the Land Commissioners under this Act shall be filed in 
their office, and office copies shall be delivered out on appli- 
cation, and shall be sufficient evidence thereof. 

Secs. 60-52. — The powers under this Act of a tenant 
for life are not capable of assignment or release, by express 
act or by operation of law; but remain exerciseable by 
tenant for life, notwithstanding assignment of his estate — 
except that, if tenant for life has assigned his estate for 
value, this section shall not operate to assignee’s prejudice, 
and his rights shall not be affected without his consent, but, 
if the assignee is not in possession, tenant for life still to 
have the power of making leases, without taking a fine. 
Any contract by tenant for life not to exercise his powers 
under this Act is void, and any prohibition in the settlement 
or provision for forfeiture on exercise of such powers also void. 

Sec. 53. — Tenant for life, in exercising powers under this 
Act, to have the duties and liabilities of a trustee for all 
parties entitled under the settlement. 

Sec. 54. — On sale, exchange, partition, lease, mortgage, 
or charge, imder this Act, persons dealing honCi fide to be 
conclusively taken, as against all parties interested under 
settlement, to have given the best price, consideration or 
rent, and to have complied with all the requisitions of this 
Act. 

Sec. 56. — All other powers, subsisting under any settle- 
ment or statute or otherwise, exerciseable by tenant for life, 
or his trustees, to be still existing, and the powers conferred 
by this Act to be cumulative, but, in case of any conflict, 
provisions of this Act to prevail ; and, accordingly, the con- 
sent of tenant for life shall, by virtue of this Act, be neces- 
sary to the exercise by trustees, or other persons, of any 
power conferred by the settlement exerciseable for any pur- 
pose provided for in this Act. Should any doubts arise on 
matters within this section, the Court may, on application of 

D 2 
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the trustees, or the tenant for life, or other person interested, 
give its decision, opinion, advice, or direction thereon. (See 
47 & 48 Viet., c. 18, sec. Qi^post, page 38.) 

Sec. 57. — This Act not to prevent a settlement conferring 
larger or additional powers than those contained in Act. 

Sec. 58. — Each person, as follows, shall, when his estate 
or interest is in possession, have the powers of, and be 
deemed (for the purpose of the Act) to be a tenant for life, 
viz. : — (1) Any tenant in tail — except a tenant in tail of land 
purchased by money, provided by Parliament in considera- 
tion of public services, who is restrained by Act of Parlia- 
ment from barring his entail, the reversion being in the 
Crown. (2) A tenant in fee simple with an executory 
limitation over. (3) The owner of a base fee. (4, 5 and 6) 
A tenant for years terminable on life, or a tenant pur autre 
vie not holding merely under a lease at rent. (7) A tenant 
in tail after possibility of issue extinct. (8) A tenant by 
curtesy. (9) A person entitled to income of land under a 
trust or direction to pay it to him for a life, whether subject 
to costs of management or not, or until sale of land, or until 
forfeiture of his interest on bankruptcy or any other event. 

Secs. 59, 60. — A person in his own right entitled to land, 
being an infant, for the purposes of this Act the land to 
be deemed settled land, and the infant tenant for life 
thereof. When an infant is tenant for life, the powers may 
be exercised by the trustees of the settlement, and, if none, 
then by such person and in such manner as the Court, on 
application of the testamentary or other guardian or nrxt 
friend of the infant, either generally or in a particular 
instance, orders. 

Sec. 61. — When a married woman is tenant for life and 
is entitled for her separate use, then she, without her husband, 
to have the powers of a tenant for life. If entitled, not for 
her separate use, then she and her husband together to have 
the powers. A restraint on anticipation not tv, prevent 
married woman’s exercise of the powers of this Act, 
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Sec. 62. — When tenant for life is a lunatic, so found by 
inquisition, his committee, under order of Chancellor or other 
person entrusted by Queen’s Sign Manual with the care of 
the persons and estates of lunatics, may exercise the powers 
of this Act. 

Sec. 63. — Land subject to a trust or direction for sale, 
and the application and disposal of the sale money, or the 
income thereof, or the income until sale, or any part of such 
money or income, for the benefit of one or more for life shall 
be deemed settled land ; and the person beneficially entitled 
for the time being to the income shall be deemed tenant for 
life; and the persons (if any) who are under the settle- 
ment trustees for sale of the settled land, or have power to 
consent to the sale, or if no such trustees, then the persons 
(if any) who are by the settlement declared to be trustees 
thereof for purposes of this Act, are, for the purpose of 
this Act, trustees of the settlement. (See amendment of 
this sec. by the Settled Land Act, 1884, secs. 6, 7, post^ 
pages 38, 39.) 

Sec. 64. — The following enactments (except as regards 
anything done thereunder before 1883) are repealed, viz. : — 
23 & 24 Viet., c. 145, Parts I. and IV., being the residue of 
the Act which the Conveyancing Act, 1881, did not repeal ; 
27 & 28 Viet., c. 114, secs. 17 and 18, and sec. 21, from 
‘‘ either by a party ” to ‘‘ benefice or,” inclusive ; and from 
“ or, if the land owner ” to “ minor or minors,” inclusive ; 
and, “ or circumstance,” twice. Except as regards Scotland, 
40 & 41 Viet., c. 18, sec. 17. 
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47 & 48 ViCT., C. 18. 

The Settled Land Act, 1884. 

(Commencement of Act, drd July, 1884.) 

Sec. 3. — This Act is to be read and construed as one with 
the Settled Land Act, 1882. 

Sec. 4. — A fine received on the grant of a lease under 
the Act of 1882, is to be deemed capital money under that Act. 

Sec. 5. — (1.) The notice required by sec. 45 of the Act of 
1882, of intention to make a sale, exchange, partition, or 
lease, may be notice of a general intention. 

(2.) On the request of the trustee, the tenant for life 
must furnish such particulars and information as may be 
reasonably required of him as to sales, exchanges, partitions, 
or leases effected, or in progress, or immediately intended. 

(3.) A trustee may, by writing, waive notice or accept less 
than a month’s notice. 

(4.) The section applies to a notice given before or after 
this Act. 

(5.) But not to a notice, the sufficiency of which was 
objected to before this Act passed. 

Sec. 6. — (1.) In the case of a settlement within the 
meaning of section 63 of the Act of 1882, any consent not 
required by the terms of the settlement is not, by force of 
anything in the 1882 Act, to be deemed necessary to enable 
the trustees of the settlement, or any other person, to execute 
any trusts or powers created by the settlement. 

(2.) In the case of every other settlement, not within 
section 63 of the Act of 1882, if two or more persons con- 
stitute the tenant for life, then, notwithstanding anything 
contained in section 56 of the Act of 1882, requiring the con- 
sent of all those persons, the consent of one only of those 
persons is to be deemed necessary to the exercise by the 
trustees, or by any other person, of any power under the 
settlement for any purpose provided by the Act of 1882. 
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(3.) This applies to dealings before or after this Act. 

Sec. 7. — With respect to the powers conferred by section 
63 of the Act of 1882, the following provisions are made : — 

(1.) Those powers are not to be exercised without the 
leave of the Court. 

(2.) The Court may by order give leave to exercise all or 
any of those powers, and the order is to name the person or 
persons to whom the leave is given. 

(3.) The Court may fi;pm time to time rescind or vary 
any order or make any new order under this section. 

(4.) So long as an order under this section is in force, 
neither the trustees of the settlement, nor any person other 
than the person having the leave, shall execute any trust or 
power created by the settlement, for any purpose for which 
leave has been given. 

(5.) An order under the section may be registered and re- 
registered as a Us pendens against the trustees of the settle- 
ment, describing them as Trustees for the purposes of the 
Settled Land Act, 1882.” 

(6.) Any person dealing with the trustees is not to be 
affected by any order made mider this section, unless regis- 
tered and re-registered as a Us pendens, 

(7.) An application to the Court under this section may 
be made by the tenant for life. 

(8.) An application to rescind or vary an order may also 
be made by the trustees of the settlement, or any person 
beneficially interested. 

(9.) The person or persons to whom leave is given shall 
be deemed the proper person or persons to exercise the 
powers conferred by section 63 of the Act of 1882. 

(10.) This section is not to affect any dealings which have 
taken place before the passing of the Act under any trust or 
power to which this section applies. 

Sec. 8. — For the purposes of the Act of 1882, the estate 
of the tenant by the curtesy is to be deemed an estate arising 
under a settlement made by bis wife. 
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III.— LIST OF IMPOETANT STATUTES. 


13 Edw. 1, c. 1 . 

De Doiiis. 

18 Edw. 1, c. 1 . 

Quia Emptores. 

27 Hen. 8, c. 10 

32 Hen. 8, c. 1 . 

Statute of Uses. 

1 Viet. c. 26 . 

-Wills. 

•15 & 16 Viet. c. 24 . 

13 Eliz. c. 5 . 

Fraudulent Dispositions. 

27 Eliz. c. 4 . 

Voluntary Conveyances. 

12 Car. 2, c. 24 . 

Abolishing Feudal Tenures. 

4 Geo. 2, c. 28 . 

11 Geo. 2, c. 19. 

^ Landlord and Tenant. 

39 & 40 Geo. 3, c. 98 

Thellusson Act. 

9 Geo. 4, c. 94 . 

Eesignation Bonds. 

1 Will. 4, c. 40 . 

Undisposed of Eesidue. 

1 Will. 4, c. 40 . . ; 

Illusory and Exclusive Ap- 

37 & 38 Viet. c. 37 . . J 

pomtinents. 

2 & 3 Will. 4, e. 71 . 

Prescription Act. 

3 & 4 Will. 4, c. 74 . 

3 & 4 Will. 4, e. 104 . 

32 & 33 Viet. e. 46 . . ^ 

Fines and Eecoveries Act. 

- Debts. 

3 & 4 Will. 4, c. 105 . 

Dower. 

3 & 4 Will. 4. c. 106 . 

1 & 2 Viet. e. 110 . 

Descent. 

27 & 28 Viet. e. 112 . 

h Judgments. 

8 & 9 Viet. c. 106 

Eeal Property Amendment Act, 
1845. 

8 & 9 Viet. e. 112 

12 & 13 Viet. e. 26 . . | 

Satisfied Terms. 

1 

13 & 14 Viet. e. 17 . . j 

► Defects in Leases under Powers. 

14 & 15 Viet. e. 25 . . ) 

1 Agricultural Fixtures and Agri- 

46 & 47 Viet. c. 61 . . J 

17 & 18 Viet. e. 113 . . j 

1 cultural Holdings generally. 

1 

30 & 31 Viet. e. 69 . 

40 & 41 Viet. e. 34 . . | 

V Mortgages, and Vendors' Liens. 

18 & 19 Viet. e. 43 . -. 

Infants' Settlements. 
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20 & 21 Viet. c. 57 . 

22 & 23 Viet. e. 35 . 

23 & 24 Viet. e. 38 . 

26 & 26 Viet. e. 108 . 

30 & 31 Viet. e. 48 . 

30 & 31 Viet. e. 132 . 

31 Viet. e. 4 
33 Viet. e. 14 . 

33 & 34 Viet. e. 23 

33 & 34 Viet. e. 35 

33 & 34 Viet. c. 93 
37 & 38 Viet. e. 60 
45 & 46 Viet. e. 75 
47 & 48 Viet. e. 14 

37 & 38 Viet. e. 57 

37 & 38 Viet. e. 78 
40 & 41 Viet. e. 33 

44 & 45 Viet. e. 41 

45 & 46 Viet. e. 39 
45 & 46 Viet. c. 38 . 

47 & 48 Viet. e. 18 . 

60 & 51 Viet. c. 30 . 

47 & 48 Viet. e. 71 . 

48 & 49 Viet. c. 72, seetions 

11, 12, 13 . . . 

60 & 51 Viet. c. 73 . 

51 & 52 Viet. e. 42 . 

61 & 62 viet. c. 61 . 


Married Women’s Reversionary 
Interests. 

Lord St. Leonard’s Aet, and 
Amendment thereof, &o. 

Trustees’ Powers as to selling 
Lands, reserving minerals. 

Auetions. 

Investment of Trust Funds. 

Sales of Reversions. 

Naturalisation Aet, 1870. 

Abolition of forfeitures for 
treason and felony. 

Apportionment Aet. 

Married Women. (The first two 
of these Aets are repealed, but 
should still be considered on 
account of matters occurring 
before 1st January, 1883.) 

Real Property Limitation Act, 
1874. 

Vendors & Purchasers Act, 1874. 

Contingent Remainders. 

The Conveyancing and Law of 
Property Acts, 1881 & 1882. 

The Settled Land Acts, 1882, 
1884, and 1887. 

Intestates’ Estates Act, 1884. 

Housing of the Working Classes 
Act, 1886. 

Copyhold Act, 1887, particu- 
larly sections 1, 4, and 46. 

Mortmain and Charitable Uses 
Act, 1888. 

Land Charges Registration and 
Searches Act, 1888. 
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IV.— TEST QUESTIONS ON THE LAW OF EEAL 
AND PEESONAL PEOPEETY. 

1. Explain the origin of the terms ‘‘ Eeal ” and ‘‘ Per- 
sonal ” property respectively, stating some essential differ- 
ences between the two. 

2. What are the different freehold estates in land, and the 
estates less than freehold respectively ? 

3. Compare the tenure of Knight’s Service with that of 
Free and Common Socage, and explain the effect of 12 Car. 2, 
c. 24. 

4. How is it that, notwithstanding 12 Car. 2, c. 24, the 
following special and peculiar tenures still exist : — {a) Gavel- 
kind ; {h) Borough English ; (c) Grand Serjeanty ; (d) Petit 
Seqeanty; (e) Frankalmoign? 

5. Explain the incidents of each of the tenancies men- 
tioned in the last question. 

6. How do you account for the origin of copyholds? 
Point out the main distinctions between freeholds and copy- 
holds. 

7. Explain the relative rights of the lord and his tenant 
in copyholds. 

8. What is the object of enfranchising copyholds, and 
state how an enfranchisement may be effected, pointing out 
any differences that occur when the enfranchisement takes 
place at the instance of the lord or the tenant respectively ? 

9. On an enfranchisement of copyholds, who has the right 
to the mines and minerals ? 

10. To whom do enfranchised copyholds escheat, when 
the owner dies intestate and without an heir ? 

11. What differences are there between ordinary copy- 
holds and customary freeholds ? 

12. An estate may be the same as another in quality, and 
yet different to it in quantity. What do you understand by 
this? 

13. What difference (if any) is there in the case of free- 
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holds between a grant or devise to A, and a grant or devise 
to A and his heirs ? 

14. Can personalty be limited by way of estates to one 
and then to another ? What would be the effect of a grant or 
devise of personalty to A for life, and then to B absolutely ? 

15. It is desired that personalty shall be so settled that A 
may enjoy it for his own life, then B, if he survives, for his 
life, and then that it shall go absolutely to a certain person. 
In what way may i:his object be accomplished? 

16. Give an instance of the application of the maxim : 
Cujus est solum ejus est usque ad coelum, 

17. Explain the position of a tenant for life with regard 
to the following three particulars : (a) Waste ; (6) the grant- 
ing of leases ; (c) selling the estate. 

18. Explain practically the effect of the Apportionment 
Act, 1870 (33 & 34 Viet., c. 35.) 

19. What was originally, and what is now, the effect of a 
gi’ant of freeholds to A and the heirs of his body ? Eefer to 
the Statute on the subject, and explain how you account for 
its having been passed. 

20. By what words can you create an estate tail (a) in a 
deed (b) in a will ? 

21. How was the object of the statute De Donis frus- 
trated ? How is this frustration, originally accomplished in 
a circuitous way, now effected? Narhe the present authority. 

22. What is the effect of a limitation of copyholds to A 
and the heirs of his body ? 

23. Explain the position of a tenant in tail with regard to 
waste, showing in what respects his position is different if he 
is a tenant in tail after possibility of issue extinct. 

24. When is there a protector to a settlement, and what 
are his powers and position ? How do you account for the 
existence of such an office ? 

25. What is a base fee, how may it be created, and 
how may it be enlarged into an estate in fee simple 
absolute ? 
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26. Lands are limited unto and to the use of A and his 
heirs, in trust for B for life, and then to C and the heirs of 
his body. During B’s life who would be the persons to join 
in the disentailing assurance ; and with regard to the parties 
to so join in barring the entail, what difference, if any, would 
there have been prior to the 3 & 4 Wm. 4, c. 74? 

27. If A, having a remainder in fee after a life estate, 
grants out of his remainder an estate to B in tail, is there 
any protectorship here ? 

28. What is the effect of a grant and devise respectively 
to A and his heirs male ? 

29. What difference is there, and why, in the case of 
either of the following paying off an incumbrance upon the 
inheritance : — (a) A tenant for life, {h) A tenant in tail in 
remainder, {c) A tenant in tail in possession ? 

30. What is an estate in fee simple ? How many kinds 
of fee simple are there ? Is it correct to say that the owner 
of a fee simple estate has an absolute property in it ? 

31. Explain the object and effect of the statute of Quia 
Emjptores (18 Ed. 1, c. 1.) 

32. What was, and is, the position of an alien with regard 
to holding property ? 

33. What is necessary at the present day to constitute a 
good gift of lands to a charity ? Can such a gift ever, and if 
so, when, be made by will ? 

34. Give a short history of the past and present law as to 
judgments affecting land. 

35. What circumstances led to the passing of the Statute 
of Uses ? State its chief enactment, and show how its object 
was frustrated. 

36. What is the effect of a grant simply to A without 
consideration, and why ? What difference would it make if 
it were unto and to the use of A ? 

87. Grant to A to the use of B in trust for C. Explain 
the rights and position of each,, with reasons. 

38. A cestui que trust of real and personal property 
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respectively, dies intestate, and without heirs, or next of kin, 
to whom does the property go ? 

39. What were formally, and what are now, the rights of 
a husband in the following properties of his wife — (a) Her 
freeholds ; (6) Her leaseholds ; (c) Her choses in possession ; 
{d) Her choses in action ? 

40. Define curtesy. What are the essentials to curtesy ? 
What peculiarities are there with regard to it in copyholds 
and in gavelkind land respectively ? 

41. Define dower, and*show the difference with regard to 
it if the parties were married prior to or since the Ist 
January, 1834, both with regard to the right to it and the 
mode of barring it. 

42. Detail and explain the modern method of barring 
dower when the persons were married prior to 1st January, 
1834. 

43. Distinguish between (a) a reversion and a remainder ; 
and (h) a vested and a contingent remainder, giving an 
instance of each. 

44. How is it that although the Common Law rule was 
different, yet at the present day an assignee of a reversion is 
able to take advantage of the conditions of re-entry inserted 
in the original lease ? 

45. Explain the following : — attornment, rent service, 
rent charge, rent seek, quit rent, fee farm rent, rack rent. 

46. What was formerly, and what is now, the effect upon 
an underlease, of the merger or surrender of its reversion? 

47. Explain the rule in Shelley’s case. Does it have any 
application to personal property ? 

48. Give the two rules for the creation of contingent re- 
mainders. With regard to the first one, what was the object 
of inserting, in settlements, trustees to preserve contingent 
remainders ? 

49. With regard to the same rule, what was the effect of 
8 & 9 Viet., c. 106, sec. 8, and 40 & 41 Viet., c. 33 respec- 
tively ? 
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50; Grant to A for life, and after his decease to the heirs 
of B. A dies during B’s lifetime. What becomes of the 
estate ? 

51. With regard to the second rule for the creation of 
contingent remainders, explain and illustrate the doctrine of 
cy pres. 

52. Define an executory interest. In what two ways may 
an executory interest arise ? Why is it that it can only arise 
in a deed by means of the Statute of Uses ? 

53. Distinguish between a shifting and a springing use 
respectively, giving an instance of each. 

54. Within what time must an executory interest arise ? 
What is the leading case on the subject ? 

55. Give the provisions of the Thelluson Act (39 & 40 
Geo. 3, c. 98), limiting the period for accumulation of income. 
State particularly the exceptions in the Act. 

56. What is the effect of a direction to accumulate income 
exceeding the period allowed by the Thelluson Act ? Eefer 
to the leading case on the point. 

57. Define a power of appointment, showing how it 
operates, and explaining why it properly comes under the 
denomination of an executory interest. 

58. Does an appointee, taking under a power, take simply 
from the person exercising the power, or from the person 
creating the power ? Explain your answer by illustrations. 

59. What difference is there as regards the rule against 
perpetuities between a general and a special power respec- 
tively ? 

60. What is the effect under the 12 & 13 Viet., c. 26, of 
a lease made by a limited owner under a power, but not 
strictly in conformity with the terms of that power ? What 
would have been the position in such a case prior to the Act ? 

61. A tenant for life mortgages his life interest. Does 
this mortgage affect the power of leasing conferred on hiTn 
by the Settled Land Act, 1882 ? 

62. Powers may be classified as (1) general and special, 
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(2) appendant, in gros, and collateral. Explain and instance 
each of these. 

63. With regard to powers, explain the effect of 1 Wm. 4, 
c. 46, and 37 & 38 Viet., c. 37, respectively. 

64. Define incorporeal property, and compare the mode 
of conveying it with the original mode of conveying corporeal 
property. Why can either property be now conveyed by deed 
of grant? 

65. Define and compare rights of common and easements 
respectively. 

66. What do you understand by d. profit a prendre ? Give 
an instance. What do you understand by a profit a prendre 
being claimed as a que estate ? 

67. What rights cannot be claimed by custom? 

68. Give an instance of an easement arising by necessity. 

69. How many kinds of rights of common are there? 
Explain each kind. 

70. With regard to an easement, explain what is meant 
by the dominant and servient tenements respectively. 

71. What are the chief ways in which an easement may 
be extinguished ? What is the one case in which unity of 
possession will not extinguish an easement ? 

72. With regard to the length of time of enjoyment that 
will give a title either to a right of common, or an easement, 
state the provisions of the Prescription Act (2 & 3 Wm. 4, 
c. 71.) What was the law on this point prior to that Act ? 

73. What is an advowson? How many kinds of advow- 
sons are there ? Distinguish between each. 

74. Are advowsons and next presentations respectively, 
real or personal property ? 

75. What is the proper length of title to be shown to an 
advowson ? 

76. What are tithes ? Distinguish between tithes, a tithe 
rent charge, and a modus. Explain how it was that tithes 
came into lay hands. 

77. If a person having a right to tithes bought the land 
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out of which the tithes issued and subsequently resold that 
land, would his right to tithes have revived ? Does merger 
occur of a tithe rent charge ? 

78. What is a Eesignation Bond, and when is it valid ? 

79. Define simony, and refer to the point decided in the 
case of Fox v. Bishop of Chester. What purchase of a 
living by a clerg 3 rman would be simoniacal, although not so 
on the part of a layman ? 

80. On the death of an incumbent explain the rights and 
liabilities as to dilapidations as between his representatives 
and the successor to the living. 

81. What bearing respectively did the Statute of Frauds 
(29 Car. 2, c. 3, secs. 1, 2, & 3), and the Beal Property 
Amendment Act, 1845 (8 & 9 Viet., c. 106, sec. 3), have upon 
leases ? 

82. What is the effect of a parol lease for four years ? 

83. A, having a lease for seven years, holds over after the 
expiration of that lease. Explain his position directly the 
lease expires, and how and why that position becomes altered 
by the acceptance of rent by the landlord. 

84. What is the effect of a yearly tenant not quitting in 
pursuance of notice (a) when the notice is given by the land- 
lord, and (6) when the notice is given by the tenant ? 

85. What is the difference between privity of contract and 
privity of estate ? Give an instance of a liability in respect 
of privity of estate. 

86. A, having but an interest consisting of a term of 
seven years in land, professes to make a lease for twenty-one 
years. In another case, having no interest at all, he pro- 
fesses to make a like lease. In both cases he immediately 
afterwards becomes possessed of the fee simple. State fully 
in each case the position and rights of the lessee. 

87. State shortly the provision of the Conveyancing Act, 
1881, with regard to forfeitures of leases for breaches of 
covenant. 

88. State the three most .prominent alterations in the law 
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of descent, introduced by the Inheritance Act, 3 & 4 Wm. 4, 
c. 106. 

89. How has the first rule of descent been amended by 
22 & 23 Viet., c. 35, secs. 19, 20? 

90. Explain the rule as to the admission of the half blood, 
and compare the position of the half blood with regard to 
realty and personalty respectively. 

91. An estate descends to two daughters as co-parceners. 
One of them dies leaving a son. To whom does her share 
go, and why? 

92. Distinguish on an intestacy between persons taking 
•per stirpes and per capita^ giving an instance of each. 

93. A person dies intestate, leaving {a) a wife and two 
children, (5) two children and no wife or other relative, and 
(c) a wife and no other relative. In what way in each case 
will his personal property go ? 

94. A person dies intestate, leaving a father and a brother. 
How does his personalty go ? 

96. A person dies intestate, leaving a mother, a brother, 
and a sister. How does his personalty go ? 

96. A person dies intestate, leaving a mother, a brother, 
and two nephews, children of a deceased sister. How does 
his personalty go ? 

97. A person dies intestate leaving six nephews, five of 
them being children of a deceased brother, and one the child 
of a deceased sister. How does his personalty go ? 

S3. A person dies intestate leaving a nephew and two 
grand nephews, the children of a deceased nephew. How 
does his personalty go ? 

99. A person dies intestate leaving one child of a de- 
ceased son, five children of a deceased daughter, a wife, 
and a father. How does his personalty go ? 

100. What do you understand by hotchpot ? Illustrate 
your answer. 

101. Give the outline of an ordinary settlement of real 
estate upon a marriage, particularly *pointing out how the 
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pin money, jointure, and portions respectively are provided 
for. 

102. Give the outline of an ordinary settlement of personal 
estate upon a marriage. It is desired to settle personalty 
upon marriage in the same way as if it were realty, viz., in 
strict settlement. Can this be done ? 

103. When, and in what way, and to what extent, can 
infants make valid marriage settlements? 

104. On the death of a trustee under a settlement, in 
what different ways may a new trustee be appointed ? On 
whom does the trust property now devolve on death of a 
trustee ? 

105. What leases may, under the Settled Land Act, 1882, 
be made by the tenant for life ? Is any consent or notice 
necessary prior to leasing ? 

106. The like question as regards a sale by the tenant 
for life. 

107. How may satisfied terms arise? With regard to 
them, what is now the provision contained in 8 & 9 Viet,, 
c. 112 ? 

108. Are any special formalities necessary to be observed 
in either an ante-nuptial or a post-nuptial settlement of 
furniture ? 

109. What do you understand by uses in strict settlement ? 

110. Can a settlement of leaseholds ever be construed as 
a voluntary settlement so as to be bad in the case of a sub- 
sequent sale of the property ? Give reasons, pointing in 
what respects a settlement of such property is different from 
a settlement of freeholds. 

111. Give a short history of the chief different instruments 
which have from time to time been used in conveying lands 
inter vivos. 

112. What is the proper mode of conveying copyholds oi 
a sale and on a mortgage respectively ? 

113. What powers are, by the Conveyancing Act, 1881 
ponfen’ed on mortgagees, and when do they respective! 
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arise? Is it safe to rely on this Act, or should express 
powers be inserted in the mortgage ? 

114. What are the differences between the position of a 
lessee and assignee of a lease respectively ? 

116. Explain an inter ease termini. 

* 116. On a lease of a house is there any implied contract 
by the landlord that it is reasonably fit for habitation ? Eefer 
to the Housing of the Working Classes Act, 1885. 

117. What is the title to be shown on an open contract 
for the sale of a freehold ancl leasehold estate respectively ? 

118. What is the title to be shown to lands which have 
been the subject of an exchange ? Distinguish between the 
cases of the exchange having been made prior to and since 
1845. 

119. Trace the position with regard to the making of a 
will of lands from the earliest down to the present time. 

120. The like, with regard to a will of personalty. 

121. Are the following competent vritnesses to a will : — 
The executor, a creditor of the testator, a legatee under the 
will, the husband or wife of any legatee, the child of any 
legatee ? 

122. State the different ways in which a will may be 
revoked. 

123. A makes a will devising Whiteacre to B, and subse- 
quently contracts to sell Whiteacre, and then dies. What is 
the position of B ? 

124. When, under a general devise, did trust and 
mortgaged estates pass? What do the Conveyancing Act, 
1881, and the Copyhold Act, 1887, now provide on the 
point ? 

125. Explain the following: general legacy, specific 
legacy, demonstrative legacy, ademption, abatement. 

126. What is a lapse ? What alterations did the Wills 
Act (1 Viet., c. 26) make in the law of lapse ? 

127. When does a legacy carry interest ? 

128. Give two instances of a construction being placed on 

^ 2 
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words in a will different to what would be put on the same 
words in a deed. 

129. What is the position of a married woman with regard 
to making a will ? 

130. Devise to X after the death of Y. Does Y take any, 
and what, estate, and why ? 

131. What estate do trustees take under a devise to them 
without words of limitation? What difference was there 
before 1 Viet., c. 26? 

132. Where a testator hy^ his will has charged his real 
estate with payment of his debts, but has made no express 
provision as to who is to have the power of sale to raise the 
necessary money, in whom is the power of sale vested under 
the provisions of 22 & 23 Viet., c. 35? 

133. What powers of enforcing payment of rent charges 
are conferred by the Conveyancing Act, 1881 ? 

134. A, being possessed of freehold and leasehold pro- 
perty, and also certain debts ov^ing to him, is desirous of 
vesting the same respectively in himself and B jointly. How 
should he effect his object ? 

135. Limitation to A, and if he shall die without issue to 
B. What was the effect of this at Common Law, and how 
has it been affected by 1 Viet., c. 26, and the Conveyancing 
Act, 1882, respectively ? 

136. In what cases is it necessary for a tenant for life 
before exercising the powers conferred on him by the Settled 
Land Act, 1882, to obtain the consent of the trustees or of 
the Court ? 

137. State shortly the effect of section 63 of the Settled 
Land Act, 1882, and show how that section has been dealt 
vsdth by the Settled Land Act, 1884. 
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V.— DIGEST OP QUESTIONS AND ANSWEES ON 
THE LAW OP EEAL AND PEBSONAL 
PEOPEETY. 

{The Answers, except where references are given, are composed 
mainly from Williams' Beal Property, Goodeve's Beal 
Property, Williams' Personal Property, and Goodeve's 
Personal Prope'ity, and all due acknowledgment is here 
made to the Authors and Editors of those works,) 

1 . — Intboductoby. 

Q, Explain the origin and meaning of the distinction 
between “ real " and personal " property, 

A. After 12 Charles 2, c. 24, lands, tenements, and 
hereditaments were classified as real property, and goods and 
chattels as personal property. The expressions originated 
in the legal remedy for the deprivation of possession of the 
different things. Where the possession of land was withheld 
from its rightful owner, his remedy was by a real action 
{actio in rem) to recover it ; but for a wrongful withholding 
of goods, the remedy was by a personal action {actio in per* 
sonam) against the wrongdoer to recover damages, since the 
goods might have been destroyed. 

Q, In what essential respects do personal property and real 
property differ from each other in nature, title, and ownership 
respectively ? 

1 h A. Personal property is not affected by the feudal rules of 
tenure which affect real estate |^is essentially the subject of 
absolute ownership ^consists of goods and chattels, and in- 
cludes interests less than freehold in real property ;^^the 
remedy for its deprivation has always been bj personal action 
for damages against the wrong doer ; it is transferred by 
delivery, or bill of sale, or \^ill ; Bnd on the death of the owner 
always devolves on his legal personal representative in trust 
to pay debts and then divide aiiiongst the legatees or next of 
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kin; the descent is governed by the law of the owner’s 
domicil. ( i^Real property consists of lands, tenements and 
hereditaments ;^*’is practically indestructible, and, therefore, 
not the subject of absolute ownership, estates only being held 
in it ;^Ys goveme^ by the feudal rules of tenure ;'Hhe remedy 
for its deprivation has always been by real action to recovery 
the res ipsa (action for the recovery of land) ; it is transferred 
by deed or will ; ^ on the death of the owner it devolves on 
his devisee or heir-at-law, subject, however, to debts if the 
personalty is insufficient ; ^ and its descent is governed by the 
lex loci rei sites. 

Q. Give the principal exceptions, or apparent exceptions, 
to the rule that personal property is essentially the subject of 
absolute ownership and cannot be held for any estate. 

A. (a) Chattels so closely connected with land that they 
partake of its nature, pass with it when disposed of, and 
descend with it to the heir of the deceased owner. These are 
(1) title deeds ; (2) heirlooms, which are strictly chattels that 
go to the heir by special custom, e.g., crown jewels, coat 
armour, deed boxes, but popularly (and under the Settled 
Land Act, 1882) are personalty settled to devolve along with 
real estate in strict settlement ; (3) fixtures ; (4) chattels 
Vegetable, not being emblements ; and (5) animals ferae 
naturae, unless a special property has been acquired in 
them, (b) At law, a term of years might be given to one 
person for life and then to another absolutely, but not any 
other property ; in equity, however, all kinds of personalty 
except articles quae ipso usu consumuntur might be given to 
one for life and then to another ; and now under the Judica- 
ture Acts the equity rule prevails. 

Q. What are fixtures ? Gan a tenant remove them ? 

A. Personal chattels annexed to the freehold. The 
common law maxim is Quicquid plantatur solo, solo cedit, 
and they were irremovable. But exceptions have always 
been permitted allowing tenants to remove, during the term, 
fixtures erected for purposes of trade, ornament, or domestic 
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use. And by 14 & 15 Viet., c. 25, and the Agricultural 
Holdings Act, 1883, the like privilege is accorded to agri- 
cultural fixtures on certain conditions being complied with. 
(See Elwes v. Mawe, and Notes in Indermaur’s Common 
Law Cases, 6th edition, 70.) 

Q, (a) On the deaths intestate, of a tenant in fee simple of 
a house, who is entitled to the fixtures set up by him in it ? 
(b) On the death of the tenant for life of a house or other 
building, who would be entitled to the fixtures set up by him 
for the purpose of trade, or of ornament, or domestic con- 
venience ? (c) When houses or buildings are let for a term of 
years, and the tenants set up fixtures for the purposes of trade, 
or of ornament, or domestic convenience, who is entitled to 
them on the expiration of the term ? (d) When fixtures are 

demised with the buildings in which they are, in whom does 
the property in the fixtures remain? 

A. {a) The rule as between the executors of the tenant 
in fee simple, and his heirs, seems very complicated. The 
executors can only remove fixtures put up by the owner in 
fee for the purposes of trade, ornament, and domestic con- 
venience. As regards trade fixtures, a cyder-mill was held 
removeable by the executors, but in later cases, machinery for 
the working of coal mines (Fisher v. Dixon, 12 Cl. & F. 312), 
and salt-pans (Lawton v. Salmon, 1 H. Black, 259) were held 
to pass to the heir. As regards the right of the executor to 
ornamental fixtures, the inile appears to be, that pictures 
and looking-glasses go to the executor, although they are 
fixed by nails and screws to the 'walls, and so are attached 
to the freehold — but if they are let into the wainscot so as to 
take the place of panels, they go to the heir. (Williams on 
Executors, pages 738-745.) (5) The rules as to the right of 
a tenant for life to fixtures put up by him are not clear, but 
his executor appears to have the right to all fixtures put up 
for trade, ornament, or domestic convenience. (Williams on 
Executors, pages 747-751.) (c) The tenant is entitled to the 
fixtures, but he must remove them before the eiqpiration of 
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his tenancy. There are special rules, however, applicable to 
agricultural tenants. (See notes to Elwes v. Mawe, Inder- 
maur’s Common Law Cases, 70.) {d) The property in the 
fixtures remains in the landlord. 

Q. Explain the following maxims ; — (1) The father to the 
houghs the son to the plough, (2) Mobilia sequuntur 
personam, (3) Delegatus non potest delegare. 

A. (1) This is a maxim having reference to the tenure of 
gavelkind, and signifying that here there was no escheat on 
attainder or conviction for murder. (2) This expression 
means that moveables follow the person and are governed 
by the law of the domicile of the owner, unlike lands which 
are governed by the lex hoi rei sites, (3) An agent cannot 
delegate his authority to another — ^thus, if I appoint A as my 
agent, he cannot substitute B. 

Q* Explain fully the following terms : Emblements, Estate 
pur autre vie, Springing Use, Satisfied Term. 

A* Emblements are the fruits of the earth produced by 
labour and manurance, and brought to perfection within the 
year, e,g,, com, but not clover. The executors of a tenant 
for life have a right to them unless the tenancy ends by the 
act of the tenant for life* An estate pur autre vie is a free- 
hold estate held by one man for the life of another. 
Formerly, if the tenant pur autre vie died during the life of 
the cestui que vie, the first person who entered on the lands 
could hold them as general occupant until the cestui que vie 
died ; unless, indeed, the grant had been to the tenant and 
his heiirs, or the heirs of his body, in which event the heir 
took as special occupant during the remainder of the life of 
the cestui que Vie by virtue of his being named in the grant* 
But by 1 Viet., c. 26, secs. 3 and 6, the owner of an estate 
pw a/utre vie may dispose of it by will ; and if he does not, 
and there is no special occupant, the lands go to the legal 
personal representative of the dead tenant pur a/utre vie as 
port of his personal estate* A sptingmg use is an executory 
interest arising by deed tinder the Statute of Uses, e.g., a 
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power of appointment. A satisfied term was a long term of 
years (usually created by a settlement to secure portions for 
younger children) after the object for which it was created 
had been accomplished. If not then destroyed by a proviso 
for cessor in the instrument creating it, or by merger in the 
freehold, an assignment of it was usually taken by a pur- 
chaser of the property to trustees in trust to attend upon 
and protect the inheritance, so that if any incumbrance had 
been created since the term which might affect the estate 
conveyed to the purchaser, he could set up the term as a 
protection. By 8 <fe 9 Viet., c. 112, every term, both satisfied 
and attendant, on 31st December, 1845, was to cease, but 
afford the same protection as before the Act; and every 
satisfied term thereafter becoming attendant, by declaration 
or construction of law, should cease without affording any 
protection. 

Q. What is meant hy Escheat ? 

A. Escheat is the resulting of freehold estate to the lord 
of whom it is held, where the tenant dies without disposing 
of it and without heirs. It is (IJ defectum sanguinis 

— i.6., where the tenant dies literally without issue ; or (2) 
propter delictum tenentis — i,e.y where the tenant was at- 
tainted for treason or convicted for felony, which attainted 
his blood and interrupted the succession. This second kind 
can only happen now on outlawry in criminal proceedings, 
83 & 34 Viet., c. 23. The Intestate's Estates Act, 1884, 
extended the law of escheat to incorporeal hereditaments, 
and to equitable estates in corporeal hereditaments. 

Q. Give and iUvstrate the legal meani/ag of the words — • 
^ancestor, assigns, charity, corporation, persons^ purchaser, 
seism. 

A. An ancestor is one that has gone before in a family, 
e.g,, a father; he differs from a predecessor, as the latter 
term is applied to a corporation, and those who have been in 
office before the present holders, whilst the form^ must be 
a natural person. Assigns are persona 'Who tal^ fiax)perfy% 
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conveyance (voluntarily, e,g.^ a purchaser, a devisee, or by 
operation of law, trustee under bankruptcy) from the 
owner, as opposed to the heir who claims by descent. The 
word assigns used in a deed is simply meant to show that the 
party takes an assignable estate ; it is not a word of limitation, 
per Jessel, M.E., in Osborne to Eowlett, 13 Ch. Div., 777. 
Cha/rity may mean (1) all the good affections men ought to 
feel towards each other, or (2) relief to the poor ; but (3) 
legally it means a general public use, and includes all cases 
coming within the spirit of the Statute of Charitable Uses, 
43 Eliz., c. 4, as opposed to superstitious uses which enure 
for the benefit of the donor and not for charity, and are void 
as contrary to general pohcy. A corporation is a body 
having perpetual succession and a common seal ; it may be 
aggregate, e,g.^ a public company, or sole, e.g,y a bishop; it 
may also be ecclesiastical or lay. Persons are either natural 
individuals) or artificial {i.e,, created by human laws for 
purposes of society and government — viz., corporations.) 
A purchaser is either (1) a buyer of property, or (2) the root 
from which the descent of real property is traced. In the 
latter sense, he is the person last entitled to realty otherwise 
than by descent, 3 & 4 Wm. 4, c. 106. Seisin means the 
feudal possession of a corporeal hereditament, and is either in 
deed, which is actual possession, or in law, which is where 
lands descend but the heir has not actually entered. 

Q. Explain the follM{^ng terms : — advowson, chief rent, 
feoffment, prescription, shifting use, enfranchisement, 

A. An advowson is the perpetual right of presentation to 
an ecclesiastical benefice ; it is an incorporeal hereditament, 
and real property ; it is presentative, coUative, or donative ; 
it is either appendant to a manor, or in gross, i,e., a separate 
property ; and it is either an advowson of a vicarage or a 
rectory. A chief rent, or quit rent, is the small fixed rent 
paid by the freehold tenants of a manor, by payment of which 
they are free from all other service in respect of their tenure. 
A feoffment was a conveyance at common law used to convey 
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a freehold estate in possession in corporeal hereditaments ; 
its requisites are competent f)arties^^ords of pure donation, 
ascertained property, proper words of limitation^^'^livery of 
seisin in deed or in law subsequently perfected by entry 
during the lives of feoffor and feoffee ; and since 8 & 9 
Viet., c. 106, a deed, except in conveyances by an infant under 
the custom of gavelkind. Prescription means the acquisition 
of a title to an incorporeal right by means of immemorial 
user, which implies a grant, The right could be claimed 
either as being exercised in gross by the claimant and his 
ancestors; or, as being exercised as appendant or appur- 
tenant to lands held by the claimant and his ancestors ; and 
in both cases twenty years* uninterrupted user was pre- 
sumptive proof of the right, which might, however, be 
defeated by shewing its first exercise to have been since the 
first day of the reign of Eichard 1. If the right is claimed 
as appendant or appurtenant, the claimant may resort to 
the Prescription Act, 2 & 3 Wm. 4, c. 71, under which (1) 
easements of light become absolute after twenty years* unin-* 
terrupted user ; (2) all other easements after twenty years 
cannot be defeated by merely shewing the precise time when 
they began to be used, and after forty years become absolute ; 
and (3) as to all profits a prendre, the periods are thirty and 
sixty years. A shifting us e is an executory interest created 
under the StatuteoTUses, by which the legal seisin of lands 
is moved from one person to another, e.gr., the name and 
arms clause in a will by which lands are given to A, but if 
^thin a given time he does not take the testator’s name and 
armf, then to B. Enfranchisement is the conversion of copy- 
hclltis into freeholds ; and is either voluntary by the lord con- 
veying the freehold to the tenant, or compulsory under the 
Copyholds j^ts, 1852-1887. 

Q. Eocplam heiiMit4aWf customary Aeir, hmiMipparerd, 
heir presv/mptim^ 

A. A man*?nei|!fiai-law is the person upon whom, on the 
man’s death intestate, his real estates devo^ by the rules ;o| 
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law. A customary heir is one who inherits under any special 
custom, e,g.^ Borough English. A man cannot have an heir 
until he is dead, for nemo est h<sres mventis ; neither can he 
make his heir, for solus deus hceredem facere potest , non homo; 
but he may have an heir-apparent, i.e., some person li\ing 
who must be the heir if he sunive, e.g.<, an eldest son, or an 
heir-presumptive, i.e., a person who if the man were to die 
now would be his heir but is liable to be cut out by the birth 
of a nearer relative, e.g.^ a daughter whose claim would be 
ousted by birth of a son. 

2, — Tenures, Estates, kc . 

Q, Distinguish heiiveen allodial lands and feudal Ixinds, 
Who were tenants in capite, who lord paramount^ who mesne 
lords f 

A. Allodial hinds were enjoyed as free and independent 
property, held of no one and charged with no sen^icc ; the 
owners could dispose of them at pleasure. Feudal lands 
were lands hold of a superior, subject to the performance of 
services, generally military ; instead of being the absolute 
owner, the hold(?r of the feud had merely the usufnict, and 
could not even dispose* of that at his pleasure. Tenants in 
capite were those who held feudal lands from the sovereign 
direct. The king was lord paramount, all lands being in 
theory held of him. Mesne lords were tenants in capite^ 
who granted out all or part of their lands to be held of them 
in subinfeudation, 

Q. Describe briefly the nature and iTicidenis of the tenure 
of ancient demesne. 

A. The tenure exists only in manors w^'hich belonged to 
the Crown in the days of Edward the Confessor and William 
the Conqueror, and which are termed Tcrrae Regis in Domes- 
day Book. The tenants axe freeholders, and the evidence of 
their title is to be found in the coturt rolls. The tenants 
poeaess certain privileges, the chief of which is a light to 
sue and be sued only in the lord's court. The tenure is of 



RBAL AND PBRSONAIi PBOPBBTT. 


61 


little practical importance now, and probably originated in 
gifts to enfranchised villeins, subject to certain services, 
suppl3ring the king’s court with a certain quantity of 
provisions. 

Q. What was eubinfeudatioiif When, why^ and how rms 
it abolished f 

A. Subinfeudation was the method by which a feudal 
owner conveyed those parts of his feud not required by him- 
self, by a grant to be held of him, subject to the performance 
of services, and by a tenure similar to his own. Subinfeuda- 
tion of the fee simple was abolished in 1290, by the Statute 
of Quia Emptores, 18 Edward I., c. 1, at the instigation of 
the barons who perceived that their privileges as superior 
lords were gradually being encroached upon. The statute 
enacts that every free man may sell his tenements at his 
pleasure, but that the purchaser shall hold of the same chief 
lord of the fee and subject to the same services and customs 
as the vendor held. 

Q. What are the nature and effect of disclaimer f Who 
mai/y and who may not disclaim an estate ? . 

A. A disclainior of teiiure is where a tenant who holds of 
any lord neglects to render him the duo services ; and upon 
action brought to recover them, disclaims to hold of his lord, 
Such disclaimer in any court of record operates as a forfeiture 
to his lord. As to disclaimer of estate, no person can be com- 
pelled to take an estate against his will, except the heir-at- 
law; and the estate vested in him can be got rid of and 
revested by his executing a d(ied of disclaimer. Any ^person 
may disclaim, oxc€ipt the heir-at-law taking by descent. ^ 
trustee in bankruptcy is under certain restrictions as to dis- 
claimer. (1 Stepheirs Commentaries, 476, 476.) 

Q* Describe and distinguish the various kinds of condi- 
tional estates. 

A. Estates upon condition are those, the existence of 
which depends on the happening, or not happening, of some 
uncertain event, whereby the estate may be origmally created, 
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or enlarged or finally defeated. They are on condition 
implied — e.g., a grant of an office or franchise, or expressed. 
In the latter case the condition is either precedent — ix., 
where unless and until the condition is perfoniied the estate 
cannot vest ; or subsequent — ix., where the estate vests at 
once, but is lial)Ie to be defeated by the grantor re-entering 
if the subsequent condition is not perfonned. There is also 
a conditional limitation — t.r., an estate so limited that it 
must detennine when the contingency on which it is granted 
fails, grant to A and his heirs tenants of Dale. 

Q, Mention the different kinds of rsfatrs vdiich may exist 
in land. 

A. Freehold esiat«‘s and estates less than freoliold. The 
latter of these are estates for years, estates at will, and 
estates at sufferance. The fonner are (1) Freeholds of in- 
heritance — viz,, estates in fee simple and estates tail ; and 
(2) Freeholds not of inheritance — viz., all life estates ; and 
may be (’onv<uitional — r.c., created by the act of the parties, 
or legal — ix., arising by operation of law, e.g., tenancy by 
curtesy. 

Q. Define, (a) estate in fee simple, (h) in fee tail, (c) in 
base fee, (d) after possibility of issue extinct, (e) at sufferance, 
and (f) chattels real and personal. 

A, (a) Aji estate to a person and his heirs; (h) an estate 
to a person and the heirs of his body, either general or 
special, male or female ; (c) an estate created by tlie barring 
of on estate tail by a tenant in tail in remainder without the 
consent of the protector ; (d) an t‘htute in special tail when 
the pemon from wdiose body the issue are to come dies with- 
out issue ; (c) the estate of a person w’ho, having come law- 
fully into possessitm, holds over after the expiration of his 
lawrful title ; (/) chattels real and per>onal are personal 
property, the first though personal yet Ixung connected with 
realty, and the latter purely personal. 

Q, Enunmnte and classify the varimis kinds of sstaiss for 
lifs mkiok may subsist in freehold and copyhold lesnds. 
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A. The}" are either conventional created by the act 
of the party by deed or will), or legal (i.e.y created by opera* 
tion of law). Conventional life estates are either for the 
holder’s own life or pur autre vie. Legal life estates are those 
in dower, curtesy, and tenancy in tail after possibility of issue 
extinct. 

. Q. By vb„t UH^rds map an estate for years,, for life^ in 
jtdiZ, and in feefte created by deed and will respectively? 

A. No precise words are lu^cded to create an estate for 
Vears, but the words used must indicate that the tenant is to 
hold for a fixed period of time, i.e,, for years, months, weeks, 
or da vs. An estate' f(U* life is created in a deed by a grant to 
A for his own life or for the life of another, or by a grant to 
A simply : but in a will the intention must bo expressed that 
the devisee sliall not take more' than a life estate, because a 
devise to A siinj)Iy will giv(' him all the testator’s interest 
unless a contrary inUmtion is expressed (1 Viet., c. 26, 
sec. liS. ) An (^statn tail is cn*at('d in a dtuid by a grant to A 
and the heirs of his body, or to A in fee tail (Conveyancing 
Act, IHKl, see. 51 ) ; hut in a will it may b(' created by any 
words of ]>ro(*reati<ui evincing th<' intention, r.y., to A and 
his .seed, to A and his offspring. To cnaite a fee simple in a 
deed the words of limitation must clear and precise, viz. ; 
“to A and his heirs. ’ or Iw the (Conveyancing Act, 1881, 
“to .A in fee siiiiph ; but mon* lax rules of construction 
apply to a will, in winch a mere devist* “to A*’ without 
farther words of limitation will pass the fee simple or other 
the testah)r’s whoh* interest, unle.ss it clc^arly appears on the 
face of tlie will that such was not the testator’s intention. 
(1 Viet., c. *26, sec. 28.; In a conveyance l)y deed to a cor- 
poration, the words used would Ik? “ to the coiporation atid 
their successors.” 


3. — Lifk Estates, Settled Land Acts, Sec. 

Q. Wiat estate or interests may be ereated in land nAth 
regard Uy their fpuintity and (puUiiy respectively? What 
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difference in iftere in the quality of an eetate I imited to A for 
life, and of an eetaie limited to A for 1,000 years, if hs shall 
so long live. 

A. The quantity of an estate means the time of its con- 
tinnance. The quality of an estate has reference to the 
mode of its enjoyment ; from this point of view estates may 
be (1) legal or equitable ; (2) in possession or expectancy ; 
(3) in severalty, in joint tenancy, in tenancy in common, or 
in coparcenery. In the case put there is no difference in 
quality ; the difference is in quantity, the life estate being 
freehold and real estate, and th(‘ term of years less than 
freehold nnd p(TS(»nal property, 

Q, Define Irgal tvaele and equi table waste, 

A. Legal wastt* is sucli waste as a Court of Law took 
cognizance of ; but if the life estate were granted without 
impeachment for waste, although at law the tenant could 
commit any kind of waste, a Court of Equity would not allow 
the tenant to do such unconscionuble acts of waste as pulling 
down or destroying tlie mansion house or cutting oniamental 
timln^r, and so these acts were called equitaMc waste. Under 
the Judicature Act the rules <*f ecpiity |>revaii. 

Q. (a) H/uft is meant by voluntary v'asie and by per^ 
missive untsU f (h) /s the estate of a legal tenant for life 
liaUe aftei' his death to the remai ndeimian for ^tennissive 
waste s^iffered in his lifetime? (c) Will the Court interfere 
at the ins(a7tce of a rernaindeiman to restrain an equitable 
tenant for li fe from suffering pennissitr waste upon the trust 
jpro^}e7iy f 

A. (a) Waste is any spoil, injury', or destniction to, or 
alteration of, the inheritance. Voluntary waate is waste 
committed by actually pulling down, altering, or injuring 
the projKjrty ; penuissive waste is allowing the property to 
deteriorate for w^ant of repairs. (6 ) A tenant for life is liable 
for all acts of voluntary waste, but not for {)enni88ive waste 
(Barnes v, Dowling, 44 L. T., 809 i unless the instrument 
creating his estate expressly makes him so (W^oodhouse v. 
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Walker, 5 Q. B. Div., 404) ; and his estate would be 
answerable or not accordinf^ly. (c) Not unless the tenant 
was expressly bound not to commit such waste (Woodhouse 
T. Walker, supra). 

A frseholde7*y haxnng grayited a lease for years at a rent 
payable quarterly^ dies during the last quarter of a year 
intestate. The rent xihxs three^uarters of a year in arrear 
(ft his deaths and the fourth quarters rent has become 
payable. To ivhat person, or persons, does the whole year's 
itnt Mongj and by what person^ or persons, must it he 
received? 

A. The three-quarters’ aiTears of rent, being actually due 
at the death, belong to the legal personal representative of 
the dead landlord, who may sue and distrain for tliem. The 
proportion of the fourth quarter’s rent up to the death also 
belongs to them, and the balance belojigs to the remainder- 
man, reversioner, heir, or devisee (as tlie t^ase may bo) ; and 
the w'hole quarter’s rent may l)e sued and distrained for by 
the remaindennan, etc., who is personally liable to the repro- 
sentatives in an action by them for the apportionment. 
(See 33 & 34 Viet., c. 35.) 

Q. What poxvers have been conferred on tenants for life 
with respect to the grants sale, and demise of easements t 

A. The general powers confen*ed upon such tenants by 
the Settled Lan d Act, 1 882, apply to casements. Under 
secB."3^’’4 the tenant has a very full and general power of 
sale, either by public auction or private contract, and also 
power to grant. Under sec. 0 he bus power to grant leases 
as follows: — a building lea.se W years, a mining lease 60 
years, and any other lease 21 years ; and by sec. 10 the 
Court may, under certain circumstances, authorise for 
building or mining purposes the granting of leases for longer 
terms, and even in perpetuity. 

Q, State briefly the effect of the regulaiians under which 
the powers given to the tenant for life under the Settled Land 
Act^ 1882, are to be exercised. 
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. A. Under the 1 882 Act, sec. 45, a month’s notice must first 
I be sent by re^^nstered post to the trustees and their solicitors, if 
known ; and, under the 1884 Act (sec. 5), this may (as regards 
a sale, e.xehange, partition, or lease) 1)0 a general notice, and be 
waived or shortened. Under the Act of 1882 ( sec. 15), no lease 
or sale of the princij)al mansion-house, Ac., can be made 
■ without consent of trusL^es or an order of Court; and, 
j under sec. 37, a sale of heirlooms cannot be made without 
I an order of (’ourt. Under sees. 3 A 4. there is a general 
f power of sale at iIm* best price that can la* <d)tainod, either 
I by ])ijblic auction <>r pjivaU* contract, together, or in lots. 

I Und<*r s(M*. 7. tin* l^ jise must he at ih(‘ ])»‘st nujt that can be 
I ohtainetl, to lake elfect in j»osses.*-ion not later than twelve 
; months aftr r its date, and is to c«)nt:iin a covenant for pay- 
m(U)t of n'lil, and a condition of re-entry on non-payment 
within a tini(‘ to Iv* llierein specified, not (exceeding 30 days. 
S(‘cs. N-II also lontain further regulations specially relating 
to building and mining Kaisers. 

Q, tStiiie thf ('ji'trt of the f^fioo'ol ret/oJation^ under which 
a iennni for life nonj setlletl landa for IniildiH^ (tnd 

vilniiiff jHirpoi^rn, 

A. The term nfay n<»t twceed ‘^‘» yt*ars for a building lease, 
and <)0 years for a mining lea,e. lease must he by deed; 

to take elTect in posM‘ssion within twelve months ,^‘^]diU8t 
rt*serve the lu^st nuit, n'ganl l)eing had to any fine (which 
by the Settled Land .\ct, hss|. is capital money) and to any 
money laid out for the benefit of the settled land and to the 
circumstances ; must contain a covenant to pay rent, and a 
right of n^-entry if tlic rent is mu paid within a time named, 
not exceeding 80 days ; a counter|)art must W executed by 
the lessee and ilelivertal to the tenant for life. The building 
lease must Im? madt' partly in (‘onsideraiion of the erection, 
or improvement, or repair, of buildings or improvements ; a 
jwpiwrcorn rent may he reserved for the first five years ; if 
the laud is to be leased in lots, the entire rent may be appor- 
tioned, but the rent on each lot must not be less than ten 
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shtlliugs, nor gi*eater than a fifth of the annual value of the 
land with the buildings. In the mining lease, the rent may 
be an acreage or a tonnage rent ; and a ininimmn rent may 
be reserved, with power to make up back-workings or not ; 
and the tenant for life gets three-quarters, or (if impeachable 
for waste) only a quarter of the rent, the rest being capital. 
The tenant for life must give one month’s notice to the 
trustees, which (by tlie Act of 1884) may be a general notice 
and maybe waived or sliortened. (Settled Land Act, 1882, 
secs. 6-11, 45.) 

Q. By whom are the powers cou ferret I hy the Settled Land 
Acts exercisable when the tenant for life is (a) an infant^ (b) 
a mai^ied vwnan, (c) a lunatic ? 

A. (a) By the tin '-tecs of the settlement, and if there are 
none then by such person and in such manner as the Court, 
on the aj)plication of a testamentary or other guardian, or 
next friend, of the infant, either generally or in a particular 
instance, orders (sec. 60). (5) Wheni th(‘ married wr)man is 
entitled for her separate use, or undt‘r Jiiiy statute for her 
separate property, or as it feme sole, by the married woman ; 
and where she is entitled in any other way, lh(*!i by her and 
her husband together (s(‘c. 61). (e) Hy tla* committee of 

his estate, under an order from tin; Lord Chancellor, obtained 
on petition by the committet* f)r any jkusou interested in the 
settled land (sec. 62). 

Q. What effect has an assifpiment of his life estate by 
operation of law, or otherwise^ niton the exercise by a tenant 
for life of his powers under the Settled Land Act, 1882? 

A. The jiowcrH do not pass to th«! aKsigmus but remain 
in and continue exerciseablo by such tenant for life (sec. 50. 
?iee fully page 35). If the tenant for lift; neglects or refuses 
to exercise the {Hjwers when it would be for the benefit of the 
estatif* the Court will compel him to do so, {Re Mansel’s 
SetUad Estates. W.N. (1884) page 240.) 

For vdiat purposes of Ou Conveyancing Act, 1881, and 
ike Settled Land Act, 1882, reeperfityhj, are trustees of a settle^ 

f2 
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mwi nseded^ and who would be trustees for those pwrposes if 
none were appointed by the settUmeni ? 

A. Under sec. 42 of the Conveyancing Act, 1881, trostees 
are needed where the beneficial owner of land is an infant, 
and, if a female, is unmarried, for the purpose of managing 
the property, and applying the income as directed by that 
section. Under the Settled Land Act, 1882, trustees are 
needed — (1) to receive notice of the tenant for life’s intention 
to exercise his powers under the Act ; (2) to consent to a 
sale or lease of the mansion and demesne ; (3^ to consent to 
a sale of ripe timber where the tenant for life is impeachable 
for waste ; (i) to approve a selieme for improvements; (b) 
to receive and pay moii(*y ; Hi) to make investments under 
the direction of the tenant for life; and (7) to exercise the 
powers of the life tenant, where such tenant is an infant. 
Under both Acts, if there are no tnistees under the settle- 
ment, the Court will aj)jK)int tniBtei‘s, on application by or on 
behalf of the tenant for life. 

Q* irhat paver is given by the SetileAl Land Acts for the 
protection or recovery of settled land ? 

A. By sec. Ik’i of the 1882 Act, the Court may approve (1) 
of any action, defema?, ptaition to l^irliament, parliamentary 
opposition, or other proceeding tukeii, or proposed to l>e 
taken, for protection of settled land ; or (2), of any action 
or proceeding taken, or projjosed to be taken, for re- 
covery of land subject to a settlement; and may direct 
payment of the costs, charges or exixmses out of the settled 
proj>erty. 

* Q. Tko7nas Styles., who died in 1884, by his wiU, made 

in 1870, devised his real estate in Kent and Lancashire to his 

married daughter Mary Smith for he^* life^foT her separate 

uie, without power of anticipation; remainder to her husband 

John 8mi^ for his life ; remainder to the first and other sons 

of John and Mary Smith svLCcessivdy^ according to seniority^ 
% 

* Ttiit t}OMticiii and tha three eubMM}uent ones, ware nil inked in one 
pn|ier, md fonn a enrien. 
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in tail male ; avd he declared that he irUentioTially omitted 
from his will any pouw of sale. Mr. and Mrs. Smith, whose 
eldest son is an infant, desire to sell a farm, part of the settled 
land in Kent. Advise them how they shoxdd pi'oceed, and by 
whom a conveyance to a purchaser can be made. 

A. I should advise that the declaration is inoperative 
( Settled Land Act, 1882, sec. 51) ; and Mrs. Smith as tenant 
for life can sell and convey the fann alone without her 
husband (secs. (51-68). The wife should obtain the sanction 
of the trustees, or tu* order of Court, if the fann fonns part 
of the lands usually occupied with the mansion-house fsec. 
15); and in any case sell the property, payin^^ rep^ard to the 
provisions of the above Act as to mode of sale and disposal 
of the net proceeds, which will be cajntal. Notice must be 
given to the trustees of the s<*ttlement and their solicitor 
(unless waived), and, if there arc no trustees, the tenant for 
life can be restrained from soiling until two have been ap- 
pointed (sec. 88). lint a person dealing in good faith with 
the tenant for life is not concerned to iiKpnro respecting the 
giving of the notic(\ 

Q. By the will referred to in the preceding question, a col* 
lection of pictures was settled as heirloonts annexed to the 
principal mansion on the Kent Ksiitte. How can any of the 
pictures be sold; to whom must the proceeds be paid; and how 
may they be applied ? 

A. Mrs. Smith as present tenant for life under the settle- 
ment, can soli the (so-called) heirlooms; but she must obtain 
an order of Court for the purpostj, upon application by sum- 
mons at chambers. The proceeds of sale arc capital money, 
and must be paid either to the trustees of the settlement or 
into Court, at the option of the tenant for life ; but may 
not be paid to fewer than two persons as trustees, tmless 
the Settlement gives express authcjrity for receipt of capital 
by one trustee. The proceeds may be applied (1) in the 
purchase of other chattels of the same nature as the chat* 
tels sold, or any other nature, to be settled and held on 
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the Bame trusts, and devolve like the chattels sold, and (2) 
in any way in which capital money is directed to be 
applied by the Settled Laud Act, 1882. (See secs. 37, 22, 
21, 26.) 

Q. Mr. and Mrs. Smith believe that coal 'may he found in 
'part of the settled land in Lancashire^ and they wish to spend 
£1,000 out of the sale money of the heirlooms^ in borings and 
trial pits to ascertain if coid exists capable of being worked to 
a profit. Can they do so, and how? 

A. Yes, under sub-sec. 19 of sec. 2f> of the Settled Land 
Act, 1882. They should submit a scheme for the execution 
of the works, sliowin^ the proposed expenditure, to the 
trustees of ihv. settlement or to the C’onrt. If the money is in 
the hands of ti ustet's, the ap])Uc:ition for a}>proval may be to 
them (sec. 2(\), and they nmy pay the money over on a cer- 
tificate of the Land Commissioners, or a competent engineer 
or able practical surveyor, or an ord('r of Court. There 
is an appeal from the decision of the trustees to the Court 
(sec. 44); and where the money is in Court the application 
must be madc^ to the C'ourt (sec. 2f>,). The trustees are 
not justified in paying the money until the work has been 
done. 

y. // they discox'cr good coal, who can grant a lease of 
U to a coUiei^y cotnpany ; and what mnst U* done with the 
rent f 

A. Mrs. Smith, as tenant for life, may lease for not longer 
than GO years (Settled Land Act, iHtSj. hccs. 2 (10) and 6) ; or 
if the settlement gives power to the trustees to grant mining 
leases they may do so witli the eonsent of the tenant for life 
(sec. 50). If Mrs. Smith is tenant for life without impeach- 
ment of waste, she is entitled to three-fourths of the rent as * 
rents luid prohls, and the remaining one-fourth is capital 
money under the Settled Laud Act, 1882, and must be set 
aside and applied accordingly ; but if she is liable for waste, 
then one-fourth comes to her as income and three-fooribs go 
as capital money (sec. 11;. 
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Q, A father dmimi fi^iold land to h^uateea (whom he 
appointed trustees of the sdtUment) in fee^ upon trust to receive 
the rente, and theieout pa if anuuities which at present absorb 
the entire rents, and to pay any surplus to his son till he shall 
become bankrupt ^ or assign or encumber his life estate^ or die; 
with an executory trust far the renati ndennen on the hajjpening 
of any such event. Xo such event has hapimned. Who can 
sell the land and convey the fee simple to the purchasei\ a'nd 
who must be parties to the com^eyance? 

A. Under secs. ‘2 and 58 of the Settled Land Act, 1882, 
the son is tenant for life ; and can therefore sell (under sees. 3 
and 4), and convey tlie estate to the })urehaser (under sec. 20). 
He must, of course, notice to the trustees, and it is their 
duty to brin^^ the iiiattca* before the (’ourt if they have reason 
to think that the sah‘ will not bt' homi fide in the interest of 
all interested. Tlu? annuitants would have a locus standi on 
the hearing. 

Q. State the general nature of the provisions of the Settled 
Land Act, 1882, sec 34, relative to the application of th^ pur- 
chase-money (trisiny from a Sfde, under the Act, of a lease for 
years, or of a reversion expectant on such a lease, 

A. This section provides that thetrust(u*sor the Court may, 
notwithstanding^ anythin/^ in the Act, require and cause the 
same to be laid out, invested, and aceumulattjd in such maimer 
as in the judjj^mcuit of the truste(?s, or the Court, as the case 
may be, will ^uve to tlit; paities interesUMl in that money the 
like benefit thiuefrom as they mi;(ht lawfully have had from 
the lease, estate, interest or rt.*veTHion in respect whereof the 
money was paid, or as m?ar tlx'reto as may be. 

Q. Trustees luiving a [H/wer of sale over a, sdtled estate 
with the consent of the life teitaid in jmssession, are asked by 
him to sell the coal under part of the esiaie sejHiratdy fr(ym 
the surface. Vou are requested to advise the/ni if they can^ 
under any circumstances, comply with his wish. 

A. Yes, they may under the Confirmation of Sales Act, 
1862, obtain leave to do so on a|^lying to the Chancery 
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Division in a summary way (25 & 26 Viet., c. 108). Or 
the tenant for life may himself sell under the Settled Land 
Act, 1882 (sec. 17). 

Q. Siaie briejly th£ promaiom contained in the Settled 
Land Acta relating to aettlementa by way of iruat for sale. 

A. By sec. 63 of the Settled Land Act, 1882, any land 
which under any instrument, whenever made, is subject to a 
trust or direction for sale, and for application of the purchase 
money or income for the benefit of any person for life or any 
other limited period, sliall be deemed settled land, and the 
instrument a settlement ; and the beneficial owner for the 
time bein;^ of the income sliall be deemed tenant for life, and 
shall have all the powers ‘^iven by the Act to a tenant for 
life ; and the persoiiK who are trustees for sale or have power 
to consent to, ajijirovc or control a sale, are trustees for the 
purjiose of the Act. By st?c. 56 the consent of the tenant 
for life was needed to enable the trustees to exercise any 
powers under the settKunent, which embraced any objects 
which are wdthin the powers f^iven by the Act to the tenant 
for life. It was decided that the tenant for life’s consent to 
a sale by the trustees was not needed where it was the 
positive duty of the trustei's to sell, hut was needed where 
the trustees hud a discretion (Taylor v. Poncia, 25 Ch. D., 
646). By sec. 6 of 47 iS: 48 Viet., c. is, no consent, which is 
not required by the sottleiuent, is now necessarj" to enable 
the powers given by it to be exercised ; and by sec. 7 the 
powers conferred by sec. 63 (supra j are not to be exercised 
by the tenant for life without the leave of tlie Court, W'hich 
may by special order name some one to exercise them, and 
whilst such order is in force no pow’er under the settlement 
can be exercised wdiich is dealt with by the order. 

Q, What poioera katm been conferral upon tenants for life, 
in rdoHon to building grants and building leasee, for local 
and public ptirposes f 

A. In cotnieetion wuth a building sale, grant, or lease, the 
tenant for life for the general benefit of residents on the 
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settled land may (1) cause any ports of the settled land to be 
laid out for streets, roads, paths, squares, gardens, or other 
open spaces for the use (free or on payment) of the public or 
of individuals, with sewers, paving, &c., and (2) convey such 
parts to trustees or a company, or public body for continuous 
appropriation and maintenance thereof, and (3) execute all 
necessary deeds. (Section 16 of Settled Land Act, 1882.) 

Q, Enumerate the limited oimiers to whom poxvera of 
alieTiation are given by the Settled Land Act, 1882. 

A.**^The person for the time being beneficially entitled 
mider a settlement to possession of settled land for his life, 
section 2 (4). '"Also a tenant in tail ; a teiuuit in fee simple 
with an executoiy limitation over ;**ihe owner of a base fee ; 
a tenant for years detenninable on life, or a iQimwi pur autre 
vie — not holding merely under a lease at a rent ; a tenant for 
life or years detenninable oji life, whose estate is liable 
to cease on any event during the life, or to be defeated by an 
executory gift over, or is subject to a trust for accumulation ; 
a tenant in tail after possibility of issue extinct ; a tenant by 
curtesy ; 'aiid a person entitled to income of land under a 
trust or direction for any life, or until sale of the land, or 
until forfeiture of his interest, section 58. 

Q> State concisely the purposes to which capital money 
arieing rauler the Settled Land Acts may be ajqdied. 

A. (1) Investment on Govcnimcnt securities or other 
securities on which the trustees are, by the settlement, or by 
law, authorised to invest, or in bonds, mortgages, or deben* 
tures, or debenture stock of a railway company in Great 
Britain or Ireland, incorporated by special statute, and 
having for ten years previous paid a dividend on its ordinmy 
stock or shares ; with power to vary. (2) In discharge, pur- 
chase, or redemption of incmnbrances affecting the inheri- 
tance of the settled estate, or in land tax, tithe rent cbarge» 
crown rents, chief rents or quit rents affecting the settled 
land. (3 1 In improvements under the Act. (4) In payment 
fmr equality of exchange or partition. (5) In buying the seig« 
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nory of freeholds or the fee simple of copyholds, or (6) the 
reversion or freehold in fee of leaseholds — subject to the 
settlement. (7j In buying any fee simple or copyhold lands 
or leaseholds having 60 years unexpired, with or without 
minerals. (H) In buying minerals or mining pri\dlege8 in 
fee simple, or for at least GO years. (0) In pajanent to any 
absolute ouiior. (10) In paying costs. (11) In any other 
way authorised by the settlement. (Section 21; see also 
sections 114, IlO, and 37.) 

Q* Explain the inethodn of oppointiug original and 
Btituted trueUfs f )r the purposen of the Settled Land. Acti^. 

A. Th(*v may in- apjmiiiUMl ( ithcr by the settlor or by the 
Court. Under s<*etioii 2 (7) of tiie Act it is pn^vided tliat 
the persons, if any, who are for tin* tinu! being under the 
settlement trustees with power of sale of hcttled land, or 
with pow«;r to cf)nsent to or ap[»rove of the ( xercise of such 
a p(»wer of sab*, or if under a s^'ttb inent tht*r<' an^ no such 
trustees, tlion the j^ersons, if any, for tht^liine being who are 
by the settUunent d(*elared to he trustee s for the piu'poses of 
the Act are. for tht* (uirpt^st's of the .Vet. trustei's of the 
settlement. Under section ;tK. if at any tinu* there arc' no 
trustees within the definition of the Act, the Court may 
appoint trusWes. 


4. - Estates Tail. 

Q. Vndfr a drviee of freehold Unol to tico j$tr»onti and the 
heir» of their bikliee, what eMate^t an created when (a) each 
pereone can intermarrg^ and tlo aliere iheg caunot f 

A. («0 An estate in sjH'eial lad which will descend only 
to tho heirs of thedr two Innlio. As long a.s A and B live 
they hhvLTc the nmts and prolits i^jually. on the death of’ 
either the survivor is entitled to the whole for life, and on 
the death of the survivor the heir c*f thedr bodies (if they 
have interiuarrieil) will succeed by descent, (b) A and B 
tfo ordinar}* joint tenants for Ufe, cut the death of one the 
aiirvtvor takes tlie whole fcH* life, and on the death of the sor* 
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vivor the inheritance is severed, and the heir of the body of 
A, and the heir of the body of B, become tenants in common 
in tail without further survivorship. 

Q, If f reehold land be limited to A a nd B (huahand and 
wife) and C and their heira^ what shares^ eatatea^ ami intereaU 
do A, B ami C respectively acquire in the land f 

A. If tlie limitations are in an instruinont coming into 
operation before 1883, A and B as one legal personage and C 
as another legal personage are joint tenants in fee, and with 
regard to A and B’s rights between themselves they possess 
a tenancy by entireties. If the limitations are in an instru- 
Dient coming into operation on or after Ist January, 1883, 
the result is the same ; except us regards the rights of A and 
B between themselves u.s to their moiety, which are those of 
any strangci's and not those of tenants by entireties, (In re 
March, Munder v. Hams, 27 Ch. I)iv. ICO; In re Jupp, 
Jupp V. Buckwell, 57 L. J.. C3i.. 774). 

Q, M the difference Ijetu^en tenant in tail bypurehoH 

ami tenant in tail by descent f If a strict settleme^U be made 
of real estate, and a poiter of vtanayement is given to truateea 
during the minority of any tenant for life, <n* in tail, in 
poaaeaaion, is the power bad to any and what extent, and whyl 
A. The former acquires tlie lands otherwise than by 
descent, e,g,, by purchttse, devise, or settlement; the latter 
acquires his estate by descent as h<ar>at-]aw of the purchaser. 
The power of luauageiiient is alUigether void ; because it 
may exceed the rule against |K.‘qKituitie8 reckoned from the 
creation of the power if, on the* death of the tenant for 
life, the hrst tenant in tail by purchase is aged 12 and dies at 
20, leaving a son aged orjc year tenant in tail by descent, 
who ultimately attains 21 ; here, if the [>owor were good, it 
would extend for 28 years after the death of the tenant for 
life. (See Cadell v. rainier, and Notes, Indermaur's Con* 
veyancing and Equity Cases, 

Q. What is a tamini in tall after poaaibilUy of iaaus 
ateiinet t Can he bar the eakUe t*$U f Oive your reason* 
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A, He is the owner of an estate in tail special to 
him and the heirs of his body by a particular wife) where the 
particular wife is dead without issue. He is expressly 
restricted from barring the entail by 3 d: 4 \Vm. 4, c. 74, 
sec. IB. But he has the powers of a tenant for life under 
the Bettled Land Act, 1882. 

Q. Wkai difftrence is Oure in the effect of a limitation to 
a man and his heirs male when contained in a deed, and 
when coniniued in a will ? Explain the reason. 

A. In a deed, a fee simple will be created, for there are 
no words of procreation ; in a will, however, such words will 
create an estate in tail male, on account of the guiding mle 
that the intention shall he observed. 

Q, Land was limited to A and his heirs by H, his wife, 
B having died without issue, can A sell the fee simple f 

A. In a deed this would he construed a.s passing a fee 
simple, so that A would always have full j>o\vcr of disposition. 
In a will, how’evor, the intention of the testator is to 
obsened, and it would be construed as an estate in special 
tail, and after B’s death, without issue, A Ix ing tenant in tail 
after possibility of issue extinct, could not in any way bar 
the entail if it still subsisted, and therefore c ould not sell the 
fee simple — t»xcept under tlie Settled Land Act, 1882, under 
which he is a tenant for life. 

Q. A being tetwint for life with remainder to B in tad, 
under one instrument, what pouw has B over the estate^ tirsi, 
with A*s consent: and, secondly, without it f 

A. During tlu^ continuance of A h life eHiate, can only 
completely bar the entail with his ci^nsent as protector. If 
B does not get A’s consent, though H can bar his c»wii 
ttsoe» he cannot bar the reiuainders over, and will create what 
is known as a hem fix;. 

Q* Bg nuirriage eettlefnent freehold lands were limited to 
A for Ufe, remainder to his ^rsl and other sons sucoesoivetg in 
iaU HUilSi mHaifuisrs over : and mpghol^is were surrendered 
lo IrHsUsi^ their heirs ami assistns. and leaseholds were 
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awiffned to trustees^ their executors, adminietrcUora^ and 
ujpon trusts corresponding with the uses of the free- 
holds. A is deadj and his first son B, having attained 
majority, rvishes to acquire absolute interests in ihs whole 
property . How can this be do^ief 

A. As to the freeholds, B must execute a disentailing deed, 
and enroll it in the Chancery Division within six months 
jofter execution ; he will thereby acquire the absolute fee 
j simple in possession. As to the copyholds, (1) if the custom 
I of the manor peniiits entails, B can bar the equitable entail 
; by RUiTeiulor or deed enrolled, and so acquire the absolute 
; estate ; (2) otherwise, he has an estate analogous to the old 
fee simple conditional, and can only acquire the absolute 
ownership by alienation during the life of his issue. As to 
the leaseholds, lie is absolute equitable owner of them, for 
words which create an e.state tail in freehold give the abso- 
lute ownership of personalty. 

Q, IVhai Im a base fee, and how may it Im enlarged into a 
fee simple absolute i 

A. A base fee is out' to exist only whilst a certain quail"- 
lication is attached to it, and the term is particularly applied 
to the estate which a tenant in tail in nunainder creates who 
bars tlu^ entail without tlar consent of the protector, Huch 
an estat<^ as this may hi? <*nlarged into a fe<t simple absolute 
(1) by the execution of a m^w disentailing assurance, with 
the consent of the protector; Vl) hy the execution of a new 
disentailing assurance when tier estatt? tail becomes an estate 
in possession; (3; by the Imsi* fee and the ultimate limitation 
in fee simple Ixicoining vestetl in the same person ; and (4) 
by lapse of time under the Statutes of Limitations (37 k 38 
Viet., c. 57, sec. G). 

Q. Wh<U powers of sale and leasing belong to a tenant in 
tail in poeseesion and a person entitled in poesession to d 
base fee f 

A. Under sec. 58 of the Settled Land Act, 1882, both of 
these parties have the powers of a tenant for life under 
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Act, viz., full power of sale, and a power of leasing, 99 years 
for a building lease, (30 years for a mining lease, and 21 years 
for any other lease. Also under the 3 & 4 Wm. 4, c. 74, 
there is a power of leasing for 21 years. These powers may 
be exercised witliout barring the entail. 


T). — Devolution on Death. 


Q, State the rxileh of decent of an estate in fee simple 
lohere the htnt purchase!' leaves issne^and define last pur^ 
chaser,* When iloes land, of vhich a man died seised, des^ 
cend on his father, and when does it descend on his eldest 
IjTother ? 

A. S<‘e the rules set out in Williams’ Ileal Property. 
The rules speeiiilly asked for are 1, 2. 3, 4, and 7, but rules 5, 
(3^, and 9 sbouhl be ec»nsidered also to make tlie answer 
coinj)leb'. Tin* last purchaser is tb(‘ person who last acquired 
the lands othc^rwise than by <leseent, or by esclicat, partition 
(U* inelosun! (3 A: 4 Win. 4, c. 10(3, sec. 1). When the issue 
m the purchaser fail, the lands descend upon his father ; 
and if the father is dea<i, or if he succee<ls and then dies 
without disposing of tin* lands, they go to the purchaser's 
eldest brotluT. 

' Q, State the alterations intnHlnced lof the A<A for the 
nmumdment of the /.atr of Inherita nee as to tracimj descent 
^Vfu the purchaser and the atlmisslon of the halfddood, 
ei'A, Under this Act (3 A: 4 Win. 4, c. UK3), instead of 
old rule scisina facit stipitrm, the rule now is that the 
descent is to ho tnw'etl from the last j>urchasi*r, i.c., the last 
entitled otherwise? than by dt'sccuU, escheat, partition, 
or enclosure. With n*gai\l to the half-blood, they fonnerly 
Squid not inherit, whereas, under this Act, they now inherit 
E^next afUT a kinsman of the whole blooil and the issue of 
Sieh kinsman, when the common anct?stor is a male, and (A) 
after tlie caumron ancestor, when the common ancestor 
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Q. A bought f freehold land^ and died inteetate^ leaving a 
widow and a« onig childy a daughter. The xoidotv married 
again and had a son by her secoml marriage. The daughter 
has died an infant and without having ma'rried^ leaving her 
mother^ her half brotheryand a iHiternal first cousin surviving 
her. To whom does the land Iwlong^ and for %vhat estates? 

A. The descent is to be traced from A as “the purchaser** 
(rule 1) ; the daufjhter took by descent and did not break the 
line of descent; A's issue beinj; extinct, recourse must be had 
to his lineal ancestov (rule fi). who was his father (rule 6), 
and who is represented by his lineal descendant, the child of 
A‘8 brother or sister and first cousin to A’s daughter (rule 4). 
The first cousin, tlion^fore, takes the land, subject to the 
widow’s ri;;ht to dower, unless that is barrtal. 

Q, Land descended on /I from his mother; he settled it 
upon hitaself for ll/e^ with remainder to his first and other 
sons snecessi rel y in tail^ with remainder to his own right 
heirs. He died a bachelor, and intestate. Is his helx* 
to he traced throngh his ftthet\ or through his mother^ ami 
why ? 

A, Throuf'h his father, b<?cauH<* the Hcdtlement broke the 
line of descent, and constitutcHl A tlie purchaser ” (8 & 4 
Win. 4, c. HM5,sec. d), and as A has n(» issut', the descent in 
traced throu<,di A’s nearest lineal ancestor, who is his father, 
(liules 5 and d.) 

Q, Wh(d is the difference in the mode of descent between an 
estate in fee simple and an cstatr in fee tail / Can leaseholds 
be entailed ^ 

A. The descent of an estate? tail is n*|^mlated by the fimt 
four rules of clescent (nily ; the jM-rson tu whom the estate tail 
was granted is (and always has been) the root from which to 
trace its descent ; it can only deBceial per formam dont — i,e,, 
strictly to the lineal issue of the grantcij in tail, and it ceases 
w'hen they are exhausted. A ft^j simple descends according 
to the nine rules of descent laid down by 3^4 Wm. 4, 
c. 106, and 212 S: 23 Vict., c. 3b; and can devolve on ancestors 
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and collaterals as well as on issue of the purchaser^ and, on 
f^ure of bis heirs, descends as if the person last entitled had 
been the purchaser, and ultimately in default of his heirs, 
escheats to the Cro\ra. Leaseholds cannot be entailed, a 
gift of a term of years to A and the heirs of his body will 
make A the absolute owner ; they can, however, be assigned 
to trustees upon similar trusts to those of a strict settlement 
of realty, with a proviso that they shall not vest in any tenant 
in tail by purchase until he attains twenty-one. 

Q, What fire the ilijTere)it inodes of descent of lands held 
in coninvon socage^ gavelkind^ and horongh English resp^^ 
lively 1 

A. The de.scent of common socage or ordinary freeholds 
is as Htat<td in tin? preceding answer. And the descent of 
gavelkind and borough Mnglish lands follows the same rules 
so far as those* niles are consistent with the peculiar customs 
of either tenure ; for example, in both tenures, the descent 
goes to males hefon^ ft*males, to lineal heirs l>eft)re collateral 
heirs. In gavelkind, by special custom, all the sons inherit 
equally, and this rule applies to collaterals. In borough 
Knglish the youngest sun inherits, but this nile doc*8 not 
apply to collaterals. 

y. Tenant in fee of fttjvifyand in tail male in jiossessian 
of other, coanmon httcage ami gavelkind lauds, died in 1878 
intestate, leaving a nudi 0 tr iuid the following issue: Two 
ilaugkters of his deceased eldest son, tuv sons, and a son of 
his debased daughter, HVio are entitled to the Inuds^ and for 
nciiai tsiaies and interests f 

A. Tl\e fee simjile socage lands descend to the two 
daughters of the deceased eldest son. as coparceners (rules 1, 
il, 3, and 4) ; the fee simple gavelkind huids descend to the 
two living sons and to the two daughters of tlie deceased son 
they taking per stirpes, as coparceners (the same rules varied 
by the custom of gavelkind) ; the entailed socage lands dee- 
oend to the elder of Uie two hviug sons, the daughters of the 
deceased son being excluded by the limitation in tail male 
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{the same rules) ; the entailed gavelkind huids descend on the 
two living sons as coparceners in tail male ithe same rules 
varied by custom and linntatii>n). 

Q* Tenant !n tall gene rai it led In 1880, leading Imne onlg 
three duughte)*s — J/ury, KUza and Jane. Marg dial in 

1883, leaving a hnslnnid and an onig eon, hliza died in 

1884, a epindev. 'fhere laoi Item no iliee)itall. Who are 
now e^itiiled to the hnid, and in n'hat shttree^ ami for what 
estates f 

A. Man*, Eliza, and Jiftie took as coparceners in tail 
general grilles 1,2,3). On Mary's deatli, her shanMlesct'ndcd 
to her son in tail gema-al (rule h, sul)jecl to luu' Imdiaiurs 
life estati* by curtesy Ou Eliza s death. lu‘r share dt‘.sciaided 
on her bisters Mary and Jane as coparceiu rs iu tail general 
(rules 1. 2, 3i, hut Mar\ hi'ing tluai dianl, her slum* went to 
her son in tail ‘:eneral (rule 1), freed from eurtt‘sy. 

Q. A married n'oma n, trtto nt m foil in posseseion^ dies 
leaving a husband and an onig siot ; ivlmi esftifes in the land 
do the hnslHiUil ami snn. respect i ve! g taht\ ami ivhal estates can 
either of them arnveg to the other^ and bg whid meansf 

A. The hushand takes a lift' estatt* as tenant hy eiirtcsy, 
and the son takes an estate tail suhjeei to that life estatt'. 
The hushaiitl can hy deed surrender liis lifei'slate to the son, 
so as to merge it and acetderate the estate tail into possesBion. 
The sun can (if 21) har the enfitd with (he eonsent of the 
prfUector t»f the original statlenieiit (if any), or without BUtdi 
conmmt, ami so ac<|uire either a fee simple ahstdiite or base 
fee as the case may 1m* ; ami ht* can then eonvcfy that estate 
by any ordinary nnivvyatwo to his father, amt ho merge the 
life estates in the fee. 'Die father alh»> has the powers of a 
tenant for life under fWtction 5Hof the Settled Land Act, 1882, 
and can bcU and eoiivt?y the sjmplt^ to the non under that 
Act, the result lading that the life estate of the &ther and the 
estate tail in remainder of the son would attach t<i the pur« 
ehaae-money and the lands be freed. 

Q, fl) What hmds of chattels **re deumdiUe to the heirs^ 
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and (2) Zun/J may cftattde in other cdses be maAe to follow the 
limiiaiionB of a settlement of land f 

A. (1) Title deeds; heirlooms in the strict sense; fixtures; 
chattels vc^^etablcj, not bcin^^ emblements ; and animals 
natura unless a special property has been acquired in them. 
(2) By tlicm to trustees with a declaration that they 

shall hold th(^ chattels upon trusts corrt*spoiidin^ with the 
uses in the s<tttleiu(‘nt <jf land, with a }>roviso tliat the 
chatt(!lK sliail not vest absolutely in any t(*nant in tail by 
purchase until lie attains 21, but upon bis death under that 
aj^e shall devolvt' ms tin* settled lands do. 

Sfnte (hf^ yr lin'd I ttinf itf iht' rnh>K hy irhich the 
micceahidd to the resiihte itf dn inteHtdtf's perHOunt estate is 

rfffdidtt'd, 

A. 'I'he widow takes half if Tio childn n. and a third if a 
child or children ; and, Miliject to her share, the children take 
the whole equally b<‘twe<*n tlieiii, and if any child has died 
leaving' issue such issue always take tiie parent’s share per 
stirpes, (In re Natt, Lair S(u<(enfs* fhmrnal, March, 18H8.) 
Kiiilin;^ children, the fatlier of the iltM^eased takes. Failing a 
fatlau', tlu‘ mother, brotluus and sisters of the d<*c‘easecl take 
equally, aiul if any biotluu* or ^i^ter is dead leaving issue, 
the is-ue lake tin* parent’s shan‘ prr stirpes if any of tiie 
prior clu'^s ter., a brother or a Msieror ih(‘ nioiher)are living. 
No repiVHiUitalion is allowed after luotht*rs* and sist<‘r>’ 
childivn. Beyi>nd tlu» abi»ve details it is dimply a question 
for eiu|uirv as to who are the nearest ne.\t«of-kin. 

y. A tliett intfstdtr and chtiiNesH, and withintf leavinff 
fathei* or mothrr^ but teaviny a vidua, d halfd/n^dter^nud (tm 
iirpAnm, the children of his tndy e/ the vhole hUn>d 

decteased, Ht nei^r had any itthtr hn*ther or sisiei\ Who are 
entitM to his real ami ffermmal estate irspectivdy^ and for 
ichat i$%terfs(s^ and in vhat shares ^ 

A. Subject to the widow’s dower, if not barred, the real 
pro|x>rty to Uie elder of the two nephews abeointely 
(rule 7). And die {lersonalty goes as to one moiety to the 
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widow, and as to the otlier moiety half goes to the brotlier of 
the half blood, and the other half equally between the nephews, 
taking per stirpes, 

Q, A died intestate,, leav'naj his father^ a widcm\ and a 
etiiUL B died intestate,, fearing several chifdrenJaU no father^ 
mother or widow. C died intestitte le(tri}fg no child or repre^ 
seutative of ota\ hat a iridofc (uul a father. I) dietl intestate 
leaving no child or represent<ttlre of one. no fttther or mother,, 
hot <t wiilofv and sevend brothers and sisters. State beturen 
tvho)n,and in what shares, the serenfl persotod estfdes of A. B, 
(\ and D are <li visible. 

A. (1) Oiu'-tliird (^f A‘s personalty goes to his widow and 
the remainder to liis child. (*J) ITs personalty is divided 
equally amongst liis children. (3) C’s p(‘rsonalty is divided 
equally Ix'twceii his widow and fatlun*. ( I) Half of l)’s per- 
sonalty goes to liis widow and tliecuher luilf (‘(jually between 
his hrothiU’s and sisters, (*22 A *23 (diaries ‘2, c. 10; I .lames 2, 
c. 17, sec. 7.) 

(J. A man dies intestate leaving real and personal estate, 
a widon\ and ao relative bg blood. To tvhom, and in what 
shares, does his projwrfg belong ^ 

A. Subject to his widow s dow<'r (if not haired) his real 
estaU^ esclicats to tin' (!rowii. whciiici it is legal <»r equitable, 
coq)oreal or incorjioreal (47 A 4 h Vid., c. 71, see. 4). The 
widow takes half the* pt?rsomtlty, and Ihr r>thcr half goes to 
the Crown as hana vacantia. 

(J. A nion die^l intestate trithoot child or fnihto*, but leav- 
ing his wife, his mother, ttw bridhers, three ttielers, and ten 
nephews and nieces him, surviving, Who are entitled, anal in 
what shares to his personal estate f 

• A. The w'ifi‘ takes a moiety, and the remaining moiety is 
divided equally Ixjtw'een the mother, brothers, and sisters, 
the ten nephews and nieces taking per stirpes the share to 
which their deceased parent wouM have bi-^en entitled. 

Q. Freehold land tms limited to the use of A in tail mfiUf 
remainder to B in fee, B hy his *fdll devised nil his real ednte 

G 2 
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to A. lj\ under these circumetances, A dies intestate leaving 
issue Oidy a son^ what estate will the son takef If A dies in^ 
testate leaving only a daughter^ what estate will the daughter 
taket In either case will A*s widow be dorvable? 

A. The estate tail does not merge in the remainder in fee 
because of the Statute De Donis. (1) The son, therefore, 
takes an estate tail male, with a remainder in fee simple, as 
heir-at-law of his father the purchaser. (2) The estate tail is 
extinct, as A the purcha.ser has no male issue ; the daughter, 
therefore, takers a fee simple absolute in possession by descent 
from A. (3) In both cas^ s A’s widow is e ntitled to dower, if 
it is not barred. 

y. A parchdses la ad and dies intestate, leaving a wife, 
son (rnd da^tglder. Ills ftrafterlg cojnfa'ises lands held in fee 
sirnith^ in tail genend^ pur autrt* vie, and fa* frrms of years, 
hi whom do thrse pngtertivs vest ? 

A. Tlu‘ fee simpli* hiiuls go ;ihsohu<*)y to the son, subject 
to dower (if not barred) ; the tail genmil land- go to the son 
as tenant in tail by descent, subject t(» (l<»wer (if not burred) ; 
the (‘State pur autre vie, if granu d to the deceased and his 
boil’s, will go t(» the son as spt ciiil occupant, but if merely 
grant<*d to the deceased will go to tlu? dec< as(*d’s administra- 
tor us part i»f his p('rsi>nal ('state (I Viet., c. 2(), secs. 3 A* ti) ; 
and lh(‘ terms of years ]aiss lu the dect ast d’s udininistrator 
as part <»f his p(‘rsonuhy Tntil an adnniiisinitor is ap- 
pointinl, tint personalty V(‘st*. in the lYcsidiuil of the IVohate 
Division. 

Q, A testator died in havi^tg by his will, dated iji the 
same year, Itetpieathed a share in his rrsidiutry estate to trustees^ 
upon trust to pay the invatne to hts dattghtrr for fife, and after 
her death for her child tm fipfally. The daughter died in 
IBH,'!, having had th^re children only --namely, John^ ulio 
died in the testator s lifetime le^ndttg issne : Henry, who suf^ 
pimi the tesiator ami dmi in his mothers lifetime leaving 
Mtiii*; and Jane^ who is livutg, an infant, and married. 
Advise the trfiMees as to the dietribuiiofi of the /uneL 
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A. I should advise the tnistees that neither John nor his 
issue took an\"thing, for though 1 Viet., c. 26, sec. 83, pro- 
vides that there shall be no lapse in the case of a gift to a 
child or other issue of the testator who dies leaving issue, 
yet it has been held that this provision does not apply to a 
bequest to children as a class (Brown v. liannnond, 1 Johns, 
210 ; Goodeve, 837.) 1 should advise them that Henry took 
half, and to enquire whether he had left a will, and if not as 
far as it is personalty letters ^of administration must be taken 
out, and as far as realty it will go to his htdr. I should also 
advise them that Jane took the other half, but she being an 
infant it cannot be paid over to her, and a guardian should bo 
appointed. (See Viner v. Francis, Indermaur’s Conveyanc- 
ing and Equity Cases. 87.) 

(J. Kxphtin the of the term Hotchpot, 

A. Hotchpot apj)earH to have originally meant a pudding, 
as being coinpo.sed of things niix(*d or placed together; it 
was applied, as regard^ lands held in tlu^ (jbsolete tenure of 
frankmairiage, to prev<*nt tlie owner of stich lands taking any 
share as a coparcc'ner on the death of the ancestor from whom 
the lands were derivi vl, wit h« nit bringing those lainls into the 
common lot ; un(h?r the statute for the distribution of the 
personalty of intestates, it is used to prevent any child taking 
a larger share tlian In* or she W(»uld he entitlcal to if the ad- 
vances maile during the dttcea.sed’s life were taken into 
account ; and it is corniuonly incorjioratod into a settlement 
of personalty to prevent any child, to who?n a share is ap- 
p< anted, claiming to share in the unup[K>inted part without 
bnuging the appointed share into account. 

6. — Ownership. 

/ 

Q. Dfjins an eMate in joint tenancy^ mid tenancy 

in common. 

A, An estate in severalty is held by a man in his own 
ri|i^t only without any other i^trsoii Isdiig joined with him in 



8(5 THE student’s guide to the law of 

interest during his estate. A joint tenancy is where an estate 
is acquired l)y two or more persons in the same property, by 
the same titles (not being descent), at the same time, and 
without words importing that they arc to take distinct 
shares. A tenancy in coranion is where two or more persons 
hold th(^ same land with interests accruing under diflferent 
titles, or umler the same title (not being descent) but at 
difTenuit periods, or conferred by words of limitation im- 
porting that tli(*v are take in distinct slum*. (1 Stepheirs 
Commentiines. ) 

Q* How iiiil o tfiuincif htf vuirreties nml yrfuit if'ctr 

itn I licldndH Y Can If *irlst no>r ^ 

A. It arose l)y a gift to two peisoH’-, who \\< hu l)and 
and wife, and their heirs. 'I’he husband took the r(‘nts and 
profits during his life, but < oul<] lot di■^pose of the iiilieritance 
without Ids wife’s <*oneurren(M . ( uh‘ss tin y both agnaal 

in making a disposition. eu<')i ol them run the risk of 
gaining the whoh' by siir\ ivorsidp, or losing it l»y dying lirsl. 
Su<*h a tenanev cannot now ai ise in eonse(pu*net* of the pro- 
visions of the Married Womens IVoprrty .\et. iHH'l (see 
an(<\ pag<> 75). 

Q* Itdiuf tH f ini'n CAtjui f 

A. (’opareenarv is where tw<* or more form a j<»int heir. 
Females always inherit a^ eopuivt ners ; but mules do so only 
undt i the eustoiu of gavi lkmd t< nure. 

V' >e///cA ttitf 'f Jiff nf ft' ft fitmc*/ i tt C</hi 

ftihl cuywfm'uory, roftvrrtfd lutt* ei*fiift'-f% m ftrvertilifj 'f 

A. A joint tenancy may U' severetl by partition (voluntary, 
or eompulsorv under the i\irtuion Acts, lvS(>H and bHlb) ; by 
uhenation of his shaia* by any joint tenant In absolute eon- 
veytUKaM w hich uichules a imutgage^ without partition, wliicu 
makes the alienee a tenant in common with the remaining 
joint tenants ; by a dtvd of relea.se t<» one joint tenant by the 
others, which gives iuici lui estate in se\eralty ; by the jm 
; and by acet^ion of interest, as, if there be two 
joint tenants for life and one obtains the mheritance this 
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severs the jointure. A tenancy in common may be severed 
by partition (as above stated) ; or by all the titles and shai^s 
Inniig united in one person, either by conveyance or descent. 
Ceparccnaiy may be severed in the same two ways as tenancy 
in common, and also by one coparcener aliejiating her shore 
because that destroys the e.^^sential unity of title. 

Q* Bi/ nhai may joi)i( tenancy anti tenancy in 

common refipect i rel y he created tnnony^’^t children ? (a) A 

Jather havnaj four children pcfpieathit hie residuary fiersomilty 
to all his children etiually," (hie son dies In his lifetime. 
(h) An uncle hcijneaths xlf,0(H) to his nepheirs^ B aral C. 
A dies in Ins li/etinie. lUac are the resitlue and the legacy 
res fleet i vel y iHvisdde / Jhies it in either c<tse make any 
diperenre lehelher the deceased jierson left issue living at the 
teetato)*'s death f 

A. No technical words are luaahal, but a gift to children 
as a class will cieatt* a joint tenancy, unless words aie used 
showing that the testator int<’ndi*d each child to bike a 
s(‘parat(* and distinct shan*. (a) This creates a tiuioncy in 
conmion, because of the word “ I'qually/’ hut only the 
childnui living at the ttstatoi's (hath will take. (See 
Brown V. Hainnioiid, ante, page 85.) (h) 'J’he i'‘2,0()0 
legacy creates a joint b nanc>. and must be dividtal l)etween 
B and C.A’s share lapsing. It inaki's no ditTerence in either 
case that the deceased pci son left issue liv ing at the testator’s 
death. 

Q. Besidue consisting tf freehnitls and leaseholds ivas 
devised to trustees nfsai trust fa allou' A to receive the remits foi* 
her life, oral after her death to sett and divide the proceeds 
eguidly hettreen the testa tin' s nephnes, //, O'ial A’, and 

their rtfffmtice ejcecntors^ admi nistraUa^s and assigns, B died 
in the testator's lifetime, C died in A's lifetime A is dead^ 
and all the prt>perty has been s<dd in one lot for £8,000. Who 
art entitled to the money and in tchat jeroportions ? 

A. This is a gift to B. C, !>. and K as tenantfi in common. 
B’s shore lapses and goes to the heir and tiext-of*kui of 
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testator according to proportion of realty and personalty. 
C’s interest, however, was vested immediately on testator's 
death, and will go to his representatives, or according as he 
has dealt with it. D and E take their shares. 

Q. (a) llffw sitjovltl n limitation to three pereatia as tenants 
incmumon in fee^ and another to three jjersons as joint tenants 
in fee, be framed f State the conrse of descent in each case. 
(b) It Imng a rale of (he Common Law that the eiftate of joint 
tenants mvM arise at (he same tio/e. state altat exceptions have 
been esiahfished. to th in rale ^ (c) What Is the projjer fona of 

(iSHiirance ftet'ween joint tenants, and whf/ f Ainl betaken 
tenants in conunon, and vdnj ^ (d) I low can a partition Ite 

obtained between joint tenants, or tenants In ronimon. when 
the jHtriiSH interested cannot aijree niH*n one * 

A. (a) Some words must W* used to indicate the inten- 
tion that the grantees are to take distinct shares, otherwise 
the limitation will he tn*ated as creating a joint tenancy. 
Th«* limitations should be to X. Y and Z. as tenants in 
common in ; and to X, Y and Z as joint tenants in fee, or 
simply to Y and Z and tluur heirs rnder the t(*nancy 
in common, the descent o( each tenant’s undivided share is 
traced from him as purchaser by the ordinary ndos of 
descent ; but so long tis the joint tenancy exists, the jus 
accrescendi detenuines the descent, so that the ultimate sur- 
vivor will take the whole, and tin* <les<'ent will then he traced 
from him as puivhaser. tb) The e.xceptions are; (1) Where 
the estates take t^ffect under tln^ Statute of Uses, e.g., if A 
limits lands to the usc' of himself and his future w*ifc for life, 
luid aftenvanls marries, they are joint tenants for life ; (2) 
deuses, which stand on the same footing as uses ; and (8) 
bequests. fr> joint tenants, a deed of release 

which operates to extinguish a right, for each joint tenant 
ctf m freehold estate is already seised of Uie whole land ; but 
between tenants in common a conveyance is neoetsaxy, for 
eedi tenant has a separate title, is seised of an undtnded 
and eertain share, and tberefoie has to convey that share. 
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(i) By any of the tenants bringing an action for partition 
in the Chancery Di\i8ion, or, if the property does not ex- 
ceed £600 in value, in the local County Court ; or by appli- 
cation to the Land Oomniissionors for England to make 
orders for partition under their hands and seals. In a parti- 
tion action, the Court (1) may direct a sale and division of 
the proceeds at its discretion, (‘2) may direct a sale on appli- 
cation by any interested party unless the otlier parties will 
ogi'ee to buy his sluut', ant] must direct a sale if parties 
interested to the extent of a moiety request it, unless it sees 
good reason to the contrary (31 & 32 Viet., c. 40 : 39 & 40 
Viet., c. 17). 

7. — FrTunE I^^.statks and Inteuests. 

Q. Whni if* the fllffermce l>efween n re\m$ion and a 
Ttinaiuder ^ 

A. A rcvtjr-Jon is the resalut* of an estate left in the 
owner of projxTty ititcr 1 h‘ has granted out a smaller (par- 
ticular) estate than lit‘ hiinstdf posscHses ; whilst a remainder 
is where, by tin* same instrument that creates the particular 
estate, the whole or part of the reversion is granted out to 
take effect in possession after the particular estate. A rever- 
sion arises h\ act of the law. a remainder by the kot of the 
parties. Tenure exists between tin* ow*ner of the particular 
estate and the owner of the reversion, but not between the 
owner of the particular estate and the remainderman, 

Q. In tvhat i*e 9 pectM do ejtecuiory inUredn ereatod by will 
eorre^pand in their incidente with eprinying and 9iUfti/ng 
ueeet 

A. In that by their means a future estate may be made 
to spring into existence after a foe simple, arisifig of its own 
inbarent strength, and being in its nature indestructible* 
Generally the rules as to executory intsuipll npply to all 
KmiiaAm ns coming In under that den omin a th l» » lodiiiding to 
fmf***^ the rule against perpetuiiiss. 
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Q. Define a vested remainder^ a coniingent remainder^ and 
an execaUxrg interest f 

A. A vested remainder is one which is necessarily capable 
of taking eflfect whenever the particular estate on which it is 
dependent ^comes to a tennination, c.g., giant to A for life, 
remainder to B and his heirs. A contingent remainder is 
one where, from some uncertainty affecting itself, either as 
to the person intended to take or tlic happening of the event 
on which it is to tak(i <*ffect, the ^'einainder itself is in a state 
of contingency, e.g., a grant to A for life with remainder to 
the son of B, a liaclielor, or a graiit to A for life*, remainder 
to B for life, naiiainder in ciisc die s Ixffon* A to C for life. 
All excjcutory interest is a futun* e state*, arising nf its own in- 
herent strength whe n the; time; eoni(‘s, and not de pe nding for 
protection on. or waiting for the de;te‘nnination of, a prior 
estate, hut c/ii tlu* eontrai v, often putting an end to a prior 
(Estate ; it is e re;ate‘d ( 1 ) i»y dea'el under the Statute of 
Uses, whe’ii it is called a springing or shifting use;, or (2) by 
will, when it is tenne*d an e*xe*cute)rv devise*. 

Q. hVplaui the necetinif tf nhich fonnrrlif existed for trusts 
to preserve conlintjeni reinnimtert^. 

A. Because in the* uhseiu e e)f such tnisls, if the )>articular 
i‘state ended by forfeiture* , surreiiiler, e>r m(*rger. before the 
contingeuit re*mHineh*r was n»aely te» vest, such contingent 
ixunaindcr faile d, as it had no particular estate to support it. 

Vict.,c. 1(H», tlid away with the necessity for such tnista. 

Q. State (he rules as to the creation and failure of covUin^ 
geni remainders^ a nd the cha ages i n the law made bg S 9 
F/rf*, c, 106, and 40 «(' 41 Viet,, c, 33. 

A. (1) There must Ih^ a particular <?state to support the 
remainder ; (2) the particular estate and the remainder must* 
hava been created by the same instrument ; (3) the remainder 
mnal be limited to taka effect diix*<'tly the {>afticular estate 
eUda; (4) if the eoutiiigent remamder is freehold, the 
{Mfftiieiilar eatale must be freehold ; (5) the conliiigeiit 
mainder most vest befoas or at the detertninaiaon at Ihe par* 
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ticolar estate ; (6) there can be no remainder to an unborn 
person for life followed by a remainder to the issue of such un- 
born person, unless where the limitations are in a will and the 
remainder to the issue is an estate tail, in which case, by the cy 
pres doctrine, the Courts allow the first unborn person to take 
an estate tail. The three first rules apply tovested remainders 
as well. The two statutes have in most cases but not in all, done 
away with rule 5, by w’hich the eontin^cuit remainder fails 
unless the contin^^uiev luuj been complied with before the 
particular estate determines. 8 k 9 Viet., c. iOfi, section B, 
enacts that where the ]>artieular estate dt>termint»s by for- 
feiture, surrender, or mer^^tu*, hebut^ the contin^L^ent ri'uiainder 
is rea<ly to vest, such etuitin^vut nuiiainder shall not fail 
under rule 5, but sliall take elTc'ct if it is ever capable of 
doing so. 40 k 41 Viet., c. 00, enacts tliat where a contin- 
gent rcmaind(‘r, crt iiicd by in.struim*ut c.\t^cuted since 2nd 
August, 1877, fails hccatisc it is not ready to vest when the 
particular estate determines (/.e., because of rule 5), such 
remainder shnll still In* capabh^ of taking ellect, provided it 
would have la‘en good originally as an executory interest 
(i.r., could not infringe the rule against perpetuities) if there 
hod been no particular estate to support it as a remainder. 
(See illustnitions in four ju^xt unswei's.) 

Q. LffuLs unto tnidtotheutm of trusUm vuftis^ 

in Inuat for A for li/t^ ipit/t retini 'uider to ft In first and oifmr 
mms tvho should attain the aye of 21 yefirs successively hi tail 
male. A dicil Imviny several infmU sons^ fnU nommwhohad 
attahusl 21. Wotdd the continyent remainder to hissonsfail^ 
and if not^ why not f 

A. It would not fail ; because the legal eotata in fee ie 
giveti to the trustees and the limitations are of equitable 
estates only, to which the Common 1 jaw rule 6 ilu the preoed* 
ing answer never applied, and the limitations to the sons will 
take eSset quite irrespective of 40 k 41 Viet., o. 88, in favour 
of the sotn who live to attain 21. (Be Finch, Abbist v« 
Bttmey, 17 Cb. D., 311 ; 60 L. Cb., 848.) 
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Q, A teetator wishes to devise his freehold farm to his 
mpheiv^ a hachelor^ for life, with remaiiuler to the nephew's 
first son who shall attain 25. What danger is there of the gift 
to the son falling, and hov) can it be avoided f 

A. The nephew hein^ a bachelor, this is a contingent 
remainder, and liable tf) hiil l>y the nephew dying before 
he has a son of that age. The danger could only be avoided 
by the giving to some other person of a further particular 
estate, so as to insure (if possible; that the contingent re- 
inaind(tr shall v<‘st before all the particular estates dctennine. 
Tile limitation would he void as an executory interest for 
exceeding th(i rub* against perpi tuities, and 4d iV 41 Viet., 
c. 3d, would not here assist. (See Ih-ackenbuiy v. Gibbons, 
2Ch. D..417.) 

y. Laiul is coavfyed (<t A for a term of 20 years, with 
remainder , if li shifll fmrrire (he term, to li in fee. Is the 
remainder good^ or had, and ahy f 

A. Th<‘ limitation to r> i^ a contingent nunainder of an 
estate of fn^ehold ; it, therefore, n‘<juiivs a particular estate 
of fre<‘h(»Id to sn])port it ami as there is no such estate, the 
C(»ntingent reinaimler void. 

Q* (a) V}ton the tnarrlage of d, n hachtlor, lands v^re 
settled him for life, n ith remainder to his eldest stm for 

life. with reviaimle^' to the first son of such eldest son in fee, 
Whirh of the ahoxy limitatiiots xroxxld he ivf/b/, and which 
iHfid, and why * ih) Lands u^re devised to a Imchelor, for 
life, wiUi reinaimler to his eldest mm for life^ with remainder 
to the first and other sons of such eldest s*ni successively in taiL 
What HHndd he the effect of that limitation, and why? 

A. (a ) The limitations to A for life and to his eldest son 
for life are goo<l ; but the further limitation to the son of 
the eldest sou in fee is void, because it infringes the last rule 
for the creation of contingent remaindt^rs. (b) The limita- 
tion to A for life is good» and the remaining limitations ate 
eonstnied by the ey pris doctrine as giving an estate tail to 
eldest son. (As to both, see ante, page 91 . ^ 
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Q. What is meant by a vested estate subject to being 
divested t 

A, An estate vested in any person but liable to be over- 
reached and brou|jht to an end by means of an executory 
limitation : where lands are given to A txnd his heirs to 

such uses as B shall appoint, and in default of and until 
appointment to C and his heirs, here C has a vested estate in 
fee simple in possession, of which, however, he may be 
divested (in all or in pint) by B exercising liis overriding 
power of appointment. 

Q. Explain the ineanhnj of the following tenna Possi- 
hility of rerertei\' “ Conti ngency with a tlonhle nftpecl,'* 

A. Possibility of reverter signifies the ( liance of the lord 
of the fee getting back th<* lands grant(‘d i‘itlu*r by forfeiture 
or by escheat. A eontingeney iri/lt a don hie aspeet is the 
alternative limitation of two int(‘r(‘sts, e.g,, a limitation to A 
for life, and, if A leavt' a son, to that son in fee, hut, if A 
leave lui son, to A*s daughter in fta* ; and is valid dcsjiito the 
rule that there can he no remainder limite<l after a fee simple, 
for the sec(»nd contingent remainder is noi limited after, but 
is in substitution for, the fonner. 

Q, A teHtntor IjcgneotJifd o hgoey to li, to fw paid when he 
attained the age if 21 yearn : a legocy to C\ payable three yeare 
after hitt (the testator h) death ; a legacy to />, if he attained 21 ; 
a legacy to at the age (f 21 ; a l*’g*aoj to F ichen he attained 
21, with a direction that iniereHt at b per cent, on the 
mentiofml legacy shovdil in the meantime Ite applied for the 
benefit of F ; aud^ lastly, a legacy d at the death of the 
testators wife ; and made his ml ft reniduary legatee* B, D, 
and F resijectively died nmler the age of 21 years ; 0 died three 
manihs after the testator; ami ti die* I in the lifetime of the 
iesUtUjfrs widow, IFhich of the tegidees took vended interests in 
their legacies^ and which did not f 

A. The legacy to B, vented at teaUtor'a death, for the 
time of payment only was poHt{>oneil, the gift being a present 
one, and B’s next-of-kin will get the legacy. C'e legacy aJao 
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vested and goes to his personal representative for the same 
reason. The legacies to D and E did not vest, hut were given 
contingently on their respectively attaining 21 ; both legacies, 
therefore, pass to the testatoi ’s widow as residuary legatee. F’s 
legacy is saved from ihv. fate of those to D and E by the gift of 
interest until the contingency happens, which makes the 
legacy a vested one, and consc^quontly it passes to F’s legal 
personal r<q)resentativ<^ in trust for liis next-of-kin. G’s 
legacy IK vestcul at testator’s death, and the time of payment 
only is postponed. (Hanson v. (iraliani. Indermaur’s Coji- 
veyancing and K(juity (’asc*s, 17. i 

Q. A fniiil nHis tn A for Hf(\ hin 

(feceoHe to llw chUAiro of H In Hhmrs. Ji Jool fve 

chlldreiK ihvrv horn in A t* Ith thtiv. tiinl f tro offer (fealh ; 
loit one of the cldhlrm horo in Hfeiimr dir>l an Infant 

ftefore /Fv deaijt. Who, upon .1’.S nuoihf In* rnfitUd to the 

fund^ and n'inj f 

A. 'riie fund is divided e<juallv ainongst the tiiree children 
l)orn in A’s lifetime. lh(‘ <lei eased ehikl s sh;n<‘ passing'^o his 
next-of-kin. Om* of the lules tor eonstniiuL' testamentaiy 
gifts to children is that when* a paiiienlio inti reHt is caned 
out (here, A's lif<* interest), wiili a gift over to ilie children 
of any person, sueli gift o\c r emhmer- all tin* children who 
come into existenci* Iwfon* the peri»Ml of distribution (;\’h 
deatli). (Sec* notes to Viia r v. Knuieis in Indennaur's Con- 
veyauciug and Equity Fast s. :t7 ) 

SUiJU the ruif in Shed e fa aiHe, Jht if oh knoan the 
reaeonn for the f^tHe f IUhh d appfff to iriV/s an nrit an to 
fleetln f 

A. Where the ancestni , hy any gift or conveyance, takes 
an emtaU* of freeludd, and h\ the sjune gift or cotuoyatiee an 
estate ie liiniUHl, either uuHliately or immediately. t<* his heirs 
In, fee or in tail, iht‘ woul “ lieii-s ” is a word of limitation 
and not of puiThase, i.r., marks out the estate taken by the 
attoaaUir and gives nothing directly to the heirs. The 
raaatma for the rule iq>p6ar to l>e three— 1 1 ) The two lirnita* 
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dons virtually accomplished the same purposes as a gift of 
the inheritance to the ancestor, and therefore the law con- 
stnied them as such a gift, so as to avoid the injury sustained 
by the claims of the lonl and the specialty creditors of the 
ancestor being fraudulently evaded ; (2) a desire to facilitate 
alienation, by vesting the inheritance in the ancestor instead 
of keeping it in abeyance till his death : (:\) the carrying out 
of the primary intention that the ancestor should enjoy the 
estate for his life and, subject thereto, it should descend to his 
heirs, by sacrilicing st'condary inttuition that the ancestor 
should have a life estate only, and tluit his heirs should take 
by purchase. (Smith's (’oinjumdium, (Uh edition, pagi* IHl.) 
The nile is applied to limitations in wills, except where its 
application would clearly have a result contrary to the inten- 
tion of the testat(»r as t'X|)resstMl in the will itself. 

Q* Whdt differencA* in ItHttren a I i tn itotiou to A fov 
life, with remainder to (he heirn mate of h in hodf/^ and a, limi^ 
tatioH to A for life 'teith renoti inlev to hin firnt and other smut 
^iuxejisimlff, and the heire mote of their renfuctim tiodienf 

A. In th(‘ lirst caso A takes an estat(^ tail male under the 
rule in Shelley’s case ; in tin* second cast* onlv a life estate, 
and his son an estaUr tail male. 

Q, John tStf/le*t^ on the niarria^f*', in 1H7(), of hin necond non 
WUUam, Heiited a freehuht farm, to the nne of hirnsdf for hi$ 
llft^ itfith remaimter to the use o/ hie hou WHtiam for hwllfe, 
vnlh remainder to the nm of WHfiatriH firnt and other udM 
euccesmvely in (a if with remat nder to hie mim right hei/r$* 
He dmi in 1878 tearing hift etdent non Itirhard hiH hei/g^*law^ 
and hie vndmv Mary hie vnieernat tinnmte, tfolh of wham are 
alive. William dM chltdlefta in IHHo, IVhoie e^UUled to the 
farm f 

A. By virtue of the S4'ttli*ment, John Htylef took a fee 
simple under HbeUey's case, subject to the remainders to 
William for life, and William’s boiis in tail There is now 
only remaining the fee simpkN and that passed under John 
Styles* will. The widow Marv, then;fore, takes as devisee. 
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Dwcrihe ike mriauM nk^hods by tffhich an executory 
ieUered may he eroded t 

A. By deed operating under the Statute of Uses, in which 
case it is either a springing or a hhiftiiig use ; or by will, 
when it is called an executory devi»<;, 

Q, IVhfif fimile are nnjfoeed by httr oh the creidian of 
future eetatre and erecidory infereMt* ! 

A. Down to the time of the Statute of Uses under the 
rules of Uoinnion haw a hitun* estate could only Ih‘ limited 
by way of reniaiijd<U' on an sintciM'driit particular estate, ft»i\ 
uiuler tin* feudal system, it wa-. c-'M niuil that lla* tenancy 
Khoiild alvvnvs he full, and that ilicr« •should he an open 
transfer of |>n»ja ?ty Iro i\ <d i^in . and the ordinary 

rules as to vested and et *iit m;:erit n imtindeis applual. Tlie 
Slatuti <»f t’si's eiiahled In: no < -’alt s Im Im- created hy ineiills 
of Hprini.:iii;,' and shiftim: s 'Fhi rule* as to the creation 

of a remainder is that it eannot he adven to the ehild of an 
tinhorn person, 'Die ruh as i ' • wcin >r\ mt* restb Unit 
they must ari.se within a liiV ni live-vin ht in- and twenty-one 
yeuis afterwards 

Q, Whoi if( nifUtif by tht> rub ayanof i** rjut u t A 

/c//orv o/ .1 1 by ii'dl tntsftt s truet to puy 

ihr iticotur to (hr ttsfiitors ibinyhlrr dor^uy hrr hjr^ftiui ni 
her tiodh, iruftf yor her ehildreu 'f bn dtob then 

ond for mirk of the children of ony tf ho shod l*r thru de*ol <i« 
eh€ttl then huve tdttilned or ^h dl tht^rroft* r ttttnio uotjorify, 
h the gift of tki*i legory volld * 

A. This is the rule limiting the creation of execiilory 
Hy it all exeentorv inteie^is must comiiunice 
wnihtn the [H rusl of any tixtsl inmiU i of e xisting lives and 
ill idditionai term of twenty-one tears. al!<»w!ng farther time 
for giNiUitifni where it actually existi^ Any Itmitaciou of 
COrpUK or income hy way of exiH'utorv' iiUen?«t which ruiy 
this rule i» void, iC'adeil v rainier, Indemiitir*i 
Convevincuig mid Kquity Cmm. i The legacy is valid^ 
biCWilie the gmidchiidrati of the daughter will obtain veanwl 



REAL AXD PERSONAL PKOPKRTV. 97 

interests within twenty-«»ne years of the tiecease of the 
daughter, who is the life in Inking. 

Q. Tns) Jundn of imrmHoUkf am one itpon mtch 

tnist^i as A shall h^j will apftoiai. the otlwr trnst foe A^s 

chilihf7i as he shall />// aull ap^poiat. .1 l^e*pteaths hath famU 
to such of his cJilhlma ns shttll tiffalu 2«*t yf*»rr«. State the 
effect of the rule tttfaiiist fwrpetu itie^ upon each if these ttppolat^ 
incuts. 

A. Under the rn*si st'tth'jmMit A has a gtMU'ral power, t)»e 
rule against per])etiiities is applit'd fi\)ni its «*\«‘reiN«‘. aial mh 
all his chiltlnai iimsi attain ‘i.t wiiliin tla^ penial tixt vi hy lla* 
rule, tin* app<»intiiienl is ir<'oil. Hut as to the s(‘eoiul I'lnui A 
has a sjH'cial powt i-, t)ie rule i> applied from itsereation, and, 
as th<‘ appointment may transgrt‘ss th<‘ rule, it is vcud. 

(J. Meat nut the ru routs perlotls duriutj u hu h u rru m ut*t-> 
ttOns are alhut'ed htf the Iht'Husttu vie*/ ('Ml tl' 4t) (reo, #1, 
C. OH I, and the rases fn u'hieh the de/ thtes not apply. 

A. Ineome may not he a^eumulati d f(»r u longer [leriod 
thjin *1) the lifi* of the grantor, settlor, devisor, or testator; 
or t*J> twenty-one yt ai^ after his death , or (,'i» tlu' minority 
of anv [HU'son living “i- en renter sa tuere at sueh death ; or 
(4) tin? mimu'ity of any peisiui uh«u if living, and of full age, 
wouhl In; eiilitleil l»> the ae<*nmulatioh^. Wheri^ a liirecttoii 
for aeeiiiuuhilioii exee< <ls thoM- hmits tie* t M t-HH fudv i v void 
(Grithllis V. Vere, Indirmaui s UiUiN- N anemg and Mquity 
Casijh, i2d’, unless the period may transgiesH th«j rule agtiiliat 
IHirjHjtuities when it i^ v*»id altogether (Cadell v. I'altner, 
Ifidenxiaur's Coiiveyaneing and Ivphty (*aae«, 23.) Income 
dircicted to be accuiuulaied e<uitnuy to tin* Aet g<H*H to the 
pemoti who would have Ix-en eiitithsi in the iil>s«$tiC6 of sticli 
direction (se<‘. 1). The Ac t dms n t apply to provkiouit (I ) 
for payment of debts; (2; for mi-ing portions for children; 
and <3) as to the dtspcisal of tin* produce of tirnlM^r €ir woo<l — 
and ill these three cam^ the accumulation may lie for the full 
role againat perpetuities, 

Q. A testa tae. died in 1837 dtredetl hie trustees, ant of 

H 
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ihs income of hia rent and pereorud telaie, to pay an annuUy to 
his vnfe during her life, and to accumulate the rest of the income 
durvng her life, and. ai her death to pay the accumulations to 
such of his Irrothers as should then he living. Ills wife died in 
1870, *ind if no brothers of the testator inert then living. How 
far, if at idl, was the direction valid, and to whom did the 
surplus inco'tnc from the death of the testfdor to that of the wife 
l>elong f 

A. 1’hc <lircctic»n is pxxl for twt ntvHnn' years after the 
testator’s death, ami lli<* aecinnnlalioiir. during that period 
will to tli(; two hiotlieis at tlii* death in 1870 ; 

hut the direetioii is ali< r tli<* twenty-one years, and the 
excess iin-onit* from iSoS t«» IhJo eoi‘s to tlu* jx^rsons entitled 
in llu! ahhem*<> of any sta h diret tion. i.r., so far as it comes 
from realty, to the !f>iduarv dmiset* under the will, or the 
heir-at-law, us the easi* may he. and so far as it comes from 
jMUMoiiulty, ti» the residual v le; 4 uUe or iiexi-of-kiii. (See 
last answer.) 

(^. }i hut re/ft rirtio/i hnn l*een phiced oti fjkciitory Umita^ 
tions by the Vomryn t<ci ng Art, IHH2, st-c, H) I 

A. That where, under any instrument eomin^ into 
operation afte r IXsJ. an\ j t ison is t niith il to “ land " in 
ff*e, or h»r years (uhsMiute or tit termmahie on life;, tu* f<»r life, 
with an <'Xe4*utory hmitaiittii ti\fr i»n tlefauh or failun* td his 
isKtie, sueh exocultirv hmiiatioii shall n«»t lakt* if any 

issue enpahle of inherit mil! attain-^ tweni y-on« <See also 
next question, and paces l‘Jl, 

Q, *i testator^ who iiwd in dm^d a jt't^Josd farm to 

A in fee sim^de ; hat if .1 shoufa dw leaving issue 

lilting at his deaths thru over t%* rontuA now be 

ascetiainrd, /I, le/u* lot* rht* uv/i, nAd the farm f%s 

cdkioluie ownm\ The th^tt the title is bad^ 

A* s estate imng tiefmsi^ide by ht* toad* aahont leaving issue* 
h the idgection sustainoide* and ts the d<Ut of the testator" s 
death important Y 

A. The is iiol sustainable, because llie ewmloiy 
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tiniitation over in default of issue is in an instrument which 
came into operation after 188'2, and A, on whose death with- 
out issue the projKjrty is to j^o over, actually has issue who 
has lived to attain twenty-one. (Conveyancing Act, 1882, 
sec. 10.) If the testator had died before 1st January^ 1888, 
the objection would have l)oen fatal. 

Q, W’hat is It fiotrerf Ilmv do the t^sttttvs nriffed under a 
power take epect with resjtect to the settlement which contains 
the potverf 

A. (a) A power in its widest sense i^ an authorii y. W'iih 
repird to real estate, a power may be detined as the means 
of causing a ust*, with its aecompanyino estate, to sprin^f into 
existence at liic will ot a ^dven prison. l*owers may be 
either coinni(*n law powers, equitnidt' pow<'rs, statutory 
powers, or powers operating undt*r the Statuti* of IJHUtt, 
There are also ‘.^eiKUul powers and sp(?eial powtus ; powers 
appendant, in jjros^, and collattuul ; and sp(*('ial j>oworH may 
be either exclusive or jion-exehibive. (h) As if such entatos 
had Ihhui ac’tually limited in the settlenuuit itself. 

(J. Jiefi tie a tfeuecftl and a limited jsaiH*r o/ ttpfsji rUnient* 
IJow are appointmentH thereunder a ffecteil la/ the rule against 
perf/etuities 1 

A. A ot'neral |»ower is one that inity be c'xereistMl in favour 
of any one without restnction on the e)ioif*e of tin* doiuR), 
and the rule against |s ipeiuuieH iip|»lieM us from the tiina 
when thi‘ |M»wer is exercised, r.//., if exercised by deed from 
ltd exitcuiioii, or if by will from the afqioiiitora death, A 
Hpeeial power is w here lh#r donee is restricted to exerciHct it 
in favour of K|Hrcifie‘l pe^nuins (»r elaHses ; and here, a« the 
projH?rty is ntally lienl up to thow? special objoctH froiii th© 
creation of the |>ower, the donee cannot create any eetate 
which could not have created hy the inatrumoiit con- 
ferring the power. (8c<^ tirst question on pagi 97. ) 

Q, Whai are ike legal retpumtee for the valid creation of a 
powert 

A. Tliert? are three requisite^ to the valid creation of a 

h2 
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power, tiaiijely, (1) sufficient words to denote the intention ; 
(2) an apt instnnnent; and (3) a proper object. <Sugden, 
102.) No t(*chnicul or express wf»r<ls are necessarv' to create 
a power, provided the* intention be clear. A power may be 
created by a d(jed or will, and in powers o[»eratino under the 
Statute of I’seb, tin- land iiiusi be conveyed to uses, and the 
power is ofdy over tlie use, tboueb by force of the statute 
the appointee takes the le^'al <tstat<*. The nl^jt cts may be of 
any nature pn»\ided tin* rules of l:t\vore(juily are not thereby 
iransj^Tttssed. Care niunt therefon- b<- t,ik< ii in creating a 
powc*r not to exceed l»y p‘»s-ibilitv tlie liiiiifs of the rule 
a^uiinst perpi t nil i»‘s (Set !'ar\\elion iNfUeih.) 

hXfthiiH th^' */ i xf t nrf t*iit i/'t-r it Hii»l 

anti l»f>tarttt ('n/lttfrr.tf ttii'l thnHf trhtrft rt^hite to the 

In Nil. 

A. A powiu* is a ban* nutliorit\. winch confers no owner- 
aliip but may rr»ve an inten‘^t t<» the d-mee; whilst an estate 
is aetual ownership ol property, which, if a<*e<)inpjinied by 
the h’^ai heisin, tiiitilles the (*wner to posse and, if an 

CMphlable eslat(‘. entitles tlie owner to eompel the lepil holder 
to areoiint for the protits bowers collateral, an* powers, 
opm-utino under the Statute (»f Tses. to mere strangers 

who take m» interest in the land ; w hilst powers relating to 
the land, are, also, [anvers 4*pera!in;^' und«!r tlie statuti . I>ut ait‘ 
pven to j>ei*sons liavmi: an estate in the land, and are either 
iippeiidiiiit. that m. may Is* exercised tlunn^' the continuance 
of that testate, or in ^toss. that is, can only be exereisr‘«| iifter 
the deteniiination of the estate. 

Q, Stnie the princi)4rii on trhti h the ( hntfe 

n*ith aj the excv^irny e.ref >tU>*n **/ 

A, Wheni there is » complete « xeeuiu*n of the jmwer and 
aoinethinj;: rjr abitmintttf added which, unprop r, the ex«*cu- 
tioii ii gocal, anil the exct*ss onl\ \»»ui ; but wliere there is not 
a complete execution of the p»wer. where the Imundariei 
between Uie excesi and the execution are not distiiiiniiiihable, 
it will be bad. 
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Q, Enumerate and classify the different kinds of imvers 
of eale 

A. (1) Common Law powers, which take effect apart from 
the Statute of Uses. Thus, a direction in a will that X. who 
takes no estate in lands, should havt‘ a power of sale over 
them, would be a Common Law pow(*r. to be carried out by 
barfjain and sale in exereis«» of a Common Law autliority. 
The power pven by the Settletl Ijautl Act. 1S8‘2. to a temuit 
for life to sell and convev.^is an analogous ]u>wer. All powers 
over pei*sonalty cN»me under thi^head, as the Statuti' of Uses 
has no aj>plieation lo personalty. (*J) I’ajuitablo powers, 
the power of sah' in a mort^^aije deed. i.'O Powers operating 
under ‘27 Htuiry S. c. 10. which may be either collateral or 
relatiinj: to the land (apptuidant or in ^U’ossi. 

Q, Whnt is a fuiitHn* of atfonoof f How shonhl a deed 
executed under such o fHorer he nufued f In o deal so ejrecuted 
necesNorlhf^ or in oui/ a)td tchai cases^ I u validated hif the 
jo'evious death of the fodnclpaf f 

A. A power of attormw is a power or atitliority undcir 
seal ^ven by on<* pt*rson to another to do a (*ertain thin|;t 
to act generally for hifo. cj /., uherr one abroad. A 

deed exeeiiled undr) ^u« h a p4»\\er ha<l formerly to be executed 
in the naiiir uf the i/iver of tlu- power : but now the attorney 
inav execute the d»M ti i)t his own name (‘14 A 45 Viet., c, 41, 
sec 4<b. F«a*)ii« riy a df‘rd exi’cutid under Huch a pow'or 
would Ih* (»f no rffret. if the principal were already dc?ad or 
the power levokidi but if the powir <»f artorncy w'as 
created aft»*r IHjs* 2. and whh »|} j^iven for value? and cx- 
press<*d to W irrevocable, or (‘i* m any ( ane cxprcHsed to be 
irrevocable for a period not exceeding a year, wl»i<rb period 
had not expired at the time of execution, tho death or re- 
vocation of the principal makes iki difference to the power. 
(45 A 46 Viet,, c. 39, sees. H an<l 9.1 

h'xfdain the dutdrine of ** Cy itrief' and ekUe the claseee 
of came and projmrties to vjhieh it is applicabU^ 

A. Tlie pnncipli? of the dtx-trme that where a teetator 
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hA6 two objects, one primary or ^'eneral, and the other 
secondaty or particular, and the latter cannot take effect, the 
Court will cany out the ^^encral object as near as may be 
(cy pfis) to the, testator’s intention accordinj^ to the law. 
(Wharton’s liJiw Lexi(*on.) It is aj)plied (1» to real property 
devised to an unborn i)erson for life with remainder to his 
eldest son and the heirs of liis hotly, by ^dvin^' an estate 
tail to such unborn person ; oj) to cliaritable bequests, by 
carryintj: out u yrmrul intention where tin* j)articMilar <^nft 
fails: and in peir^onal le^^acies ac(‘onipani<*d l)y u condition 
precedent or sui)se<jnent , by boldin;^' that a substantial com- 
plianc<‘ with the condition is ^ufticient wb(‘r<‘ a literal coin- 
pliance is impossible from nnav*»idal>I»‘ < ii{'nmstiinc<‘^ without 
the fault of tlie legatee 

Q. Exphu n Hurrrnd^^r It n<l 

A. A Hutmidrr is ther<‘stonno <>r yicMiiio up of an estate. 
It is usually applied to j^nvinir up a lease befon tbt‘ te rm ex- 
pires, and its eflVaU is to iin*roe the estate of the surrenderor 
into that of the surrend(‘n*e. It may be ( I express, in wliieli 
case it must Ik* in writing, and if of m(»re that! a thret' vear^i* 
tuna, by diaal rJD (’has, 2, e. 3. sia*. .3 ; s a Viet., c. lOb, 
wee, H) ; or, (2i iiuj*lied by a<'t and operation of law. whicdi 
ia anything' that amounts loan ajre*‘ineni by the tiuiant to 
abandon, and by tin* landhud to resume, possession of the 
demised pn»miH<»s, r.y., delivtuy ami a<’e<*ptanc<‘ 4>f keys or 
creatinj,; a luwv umaney. A siinen ler of eopyholds is the 
giviiifT up of the Icjral lenaneN by an admitted tenant to the 
lord of the manor, either as a reluu|utshmt*ut of his eatate, 
or as a means of ronveyine it to another ,Ver*ffr is the 
annihilation by act i>f law of a partic ular estate in uii exp<^c- 
tatil estate, const^juent uj^on their imH»tin^ in mie and the 
mine penum in the mine nirlit and without any intennediate 
astate. An estate tail will not iuerj;e in the nunainder or 
reveraion in fee aimplo, lK'caus<> of the Statuti* De Donis. 
Wltere liUie nmt-chaj^e. and the buid out of which the mnie 
ia payable, beloiiir to the mine owner, lie ia empowered by 
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statute to merge tlio titlio rent-cliarge in the land by deed 
with consent of the Ijaiul Coiniuissioners (6 d" 7 Win. 4, c. 71). 

Q. State the 7*ule of law as to nmyer, (a) If an estate 
toere limited to A B in taif with i^einaiwler to him in Jee^ 
fvotUd the rule apply ? (h) Jf C D mts entitle I to a term of 
yea7*s, and then the Immediate freehold In the lands descended 
or was deidsed to his ndfe^ would the tetmi nietye / (c) If C D 
in the case last stated nutde the freeholder hh e.recntor hh>hM 
the term merfje ? (d) If t^^D's crecntor purchased the hnme^ 

diate freehold^ }ronhl t^'e term m rye I (live your reasons. 

A. See jm'cediii:,^ aii'^wer. No, the Statute Do Doiiis 
prevents it. (h) Not unless tlie liushjind lu'eo!tu»s tiuuint by 
the eurh‘sy, for until tlu*n he has no freehold ostah*. {c and 
rf) No, h(*(*aust* the (‘xeeiitor would not hol<l the term and 
the freehold in (»ne and tin* ‘Mime ri^ht. 

Q. (a) As to land of freehold tenure, irhat Is ft snnenderf 
(h) La ml has been settled itn -I for dO years, if he shall so 
tony live, remal n ler to B for life, remal inler to C in taiU 
remainder to P in fee ; trhirh of these estates are^ and which of 
them are n(ft capable nf Itemy mu rrenderciL and by what 
meansf 

A. (a \ The yiiddine u|» a sinuller <'stut<» ho uh to aeeeJerate 
another into [ui^sesnion. </o A and H eitii siilTemler the term 
of years and lif<r estate respectively, hut (' cannot Hurrerider 
his estate tail, nor II his nuimiiider in hw. 

H. Tsks and Thi;ht,s. 

y. H7#eit ttas the Statute of Pses f si seed f What was its 
ohjeet^ ami what has been Us efiect in conveyancing f In what 
case is it and in a hat case is it unnecessary to 

limit a use m cmiveyanee of frteiadds f 

A. In the reign of Henry h t27 Henry 8, c. 10). Its 
ol^ect waa to put an end to the pnictice then existing of 
eoDTeytiig land to uses. Us however, in conveyancing 
bat •ubstaiitiotiy been only add the words to tlie use of " 
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tocoiJveyaiiceB; but. boyond this, it enables various limitations 
of the use, with its accompanying estate, to be made which 
could not lx- made directly of the estate. Tt is necessary to 
limit It use where there is either no consideration, or there is 
more than <>ne |)er8on named, and it is desired that one shall 
take the lf;gal estate, and another the equitable estate* ; also 
it is necesKarv where, in a deed, limitations by way of 
executory int<‘rest an* d(*sired. 

Q» iJiMl iifpt l)ih n from o truMt, o 0*1 troce thr h 'lHtarj/ of 
the f / i h! I n ci f o n 

A. Hy a is hmmiiiI the first use deelaifd, being one 
wbieb the Statute r)f Tses ojM rates upon uml converts into 
tin* logjil estates ; whilst by a trust nieioit a s*»cond or siib- 
iM*quent use on wliirli tlu‘ statute does not operate, blit which 
confiTs, nev(‘rthe]<‘ss, an e<piit:iblo or beneficial estutt*. After 
the pasHiug of ibe Statute I'seh it was held in TyiTell’s 
(’use that then* (’oiild not be us* upon a ust* ; and upon 
ibis tb<* (^u^rt of (’luineerv ladd that an etpiitable <»r bene- 
ficial (‘State was created by the subse«juenl iim* wbicli is called 
a trust. 

Q, til <t COHWt/oncr (fit fioU of jrtThoffl httol thr orit uio ri/ 

fot'iH of the hnt»ftohiiH m /o /o>/</ //<# soot f > r*’ oi t onto the 
pn rrhuiHf^r oml hen'H the nf (he pn rehoner, htn heirt* 

ittoi fttr ever*’ tlVocA i*t thonr >n$r>tf ore, oo*i nhicti 

of them iUY not eeeeotioi^ otol o luj ' 

A. Tile words •' to us«\ Ae /' uie not leqiiinal, for the 
ptirehaser faiys h vahiabh eonsiib-nitaui and the preceding 
jnirt of the halHUidum all that i-- net^disl If the eon\ey- 
ttiice bnd 1 h‘ch voluiiUirv. all the words given alH>ve arc 
tuHHied, otlierwiM* th«w would 1 h* a resulting ink* to the 
gtuiitor which would the legal estate in him. 

Whot iVi femo'e ui efeei ♦« there tw^to^en o timitoikm in 
<1 unto and to the nmt of *4 omt hie heire, ami a /imila* 
ftVia to *4 amt hie heire to the nee of H ami hie hrire f 

A. Ill the first ca«»c A lakes the legal and beneficial estala* 
not by force of the Statute of Tsea, for there is no one seiaeid 
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to the use of another, but he is in by Common Law*. In the 
second case A has nothing, being merely a conduit pipe for 
passing the estate to B, and B will have a legal and bene- 
ficial estate ; but B is here possessed of his estate not by the 
Common Law% but by force of the Statute of Uses. 

Q. If hnul iscoiuryed htf deed to a4 to the nse of B hh heire 
and aesif^ns^ and d iliee^ what hap^mis f 

A, The estate granted to B determines, as oiily an estate 
for A’s life is passt d through A, and the person to w^hom the 
use is gninled (‘unnot liavt' a larger estate than is passed 
through the gnuilee to uses or conduit pipe. 

Q, IVhaf ?rc?Y the ahjrct.s mu! Oiivantatfeti of nelntf the con-^ 
vetfauees called a hanjaht and sale, and a Ictihc (tnd t*fleaeet 
A. The object of a bargain and sale was to enable 
interests in real j»n»}u*ity to la* transferred without the 
inconvcnhuice <»f, and the publicity uttfuidant on, a con- 
veyance by feoffment with livtuy of M'isin. Tlie object of 
a leasiMind n lease was t(» av«»id the necessity of inrotmeiit 
under 27 Henry -s. c. H>. A bargain atid sale prior to 
27 Ilenrv H, c (uealed a use enbuviMl by a Court of 
Equity though di>i<‘ganled l*y (‘oininon laiw (Quirts ; the 
statute turned ihi*' use into posseHsion ; 27 Henry 
c. U), required a bargain and sale eff fna;h(»ld to Im^ by deedf 
enndltMl ut Wentminster within six months. Ihit os the 
last-named statute did not upfdy t<» a bargain and sale far a 
tenn of years, wliilsl the Statute of Um*s did, the procticQ 
was aib»pte^ of making a Imrguiii and sale for (usually) a 
year, which gave the Iesse<* the feuilal possession without 
entr>', ajid then executing a <leed of release dated on the 
followitig day by whicli the entire ftsi simple could be paused 
to the bargainee. 

y. Eridnin ami ill uet rate-- ^ nov) a commtm />ur- 
Aam dmd of a pUce of freehold land mnmt be taxjiaiiiUBd 
wiikaui going hack to the reign of Henry 8, of im ofdmo/ry 
eeMenwni of land mthotU hiving rmmree to ike Ume of 
Edward \r 
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A. (1) In a purchase deed the land is conveyed unto and 
to Ute um of the purchaser. The words in italics were ren- 
dered necessarv by the Statute of Uses (27 Henry 8, 
c. 10) in voluntary conveyances to prevent a resulting use of 
the legal estates to the grantor : and although the valuable 
considerfition renders them unnecessary^ in the purchase deed, 
they are always inserted. The Statute of Ustis dot?R not 
really apply to such a limitation, as it only relates to cases 
ivhcre land is conv<?ved to X to the use of Y ; and where the 
conveyance is unto and to th<r use of X, X is said to \ye in by 
the Common Law. (2» In an ordinary setllemtuit (»f land, 
uses are always ins<*rt(*d. whicli can only be explained by 
refenuua* t<» tlu* Statute of and (‘Ktat(‘s tail are limited 

to the first and other sons of the marriagt*. and they can 
only 1 h* «*xplain(‘d by reference to th(‘ Statute De Donis 
(18 Kdward I, e, 1) which created them. 

(f Kxitht ’nt the iioctnne tf Sc intilla juris. 

A. Scintilla juris was a doetrim' by which it was con- 
tended that, wlu'ie lands are conveyed to H and his heirs to 
the use of A and his heirs until sotne event. a marriage, 
and then to the us<‘ of (' ami his ludrs, a possibility of seisin 
remained in H until the event. Miflicieni to enable C’s use to 
\h^ tniiismuted into the legal estate when the event hapjHUied ; 
it was al>olished by 2H A 24 Viet., c. »HH, sec. 7, enacting that 
every nm limited by a conveyance shall take effect by force 
of the ladsin originally vested in the grantee to uses, i.e., B. 

9.— Alienation Intbe Vivos. 

Q, Ihmrihea feojfnufnt *i$ul ifM inci*iefUs. Hws it 

HHy /*aeti/nir cjjRcucy nt the incemcni If a fmj^meni be 

made to A oml Ai# heire in tmst for B and hU heire^ \^tai 
mieUee do A ond H take f 

A. A foofliiieiit was die Uommon I*aw eoiiveyanee used 
far fMUMniig a fretdiold instate in possession in a eorpomJ 
haraiitamwt^^ and was perfected by livery of seisin 
dalivnry of the fandal fVMiieasian^ which was either ill Uvtny 
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in deed, which took place on the lands, and could be per- 
formed by a deputy, or (2) livery in law, which took place 
within sight of the lands ; writing was unnecessaiy until 
29 Car. 2, c. 3, made it so by sec. 1 as to creation, and sec. 3 
as to assignment of estates in land : by 8 9 Viet., c. 106, it 

must be by deed after 1st October. 1845. except wliem made 
by an infant under tlie custom of gavelkind : the word “give** 
was the technical term used in enfeotting another. The 
publicity of livery made a feidTment operate by wrong where 
the owner in posst»ssii n of an estate granted out a larger 
interest than ho ])osst‘Ssed. so as to diss(‘ise the lawful owner 
until he iv-asNertt*d his estate by exercising his rights of 
entr)’ ; since 1845 no f*‘ntVinent eaji (»perate l)v wrong, Bile 9 
Viet., c. 1(M>. The W(»r<l “ give ” in a feollnauit implied a 
warranty of title : but Kin(‘t‘ 8 iV 9 V’iet., e. 106. this is no 
longer so. A frolTinnit may still be used, but has now no 
practical advantJige. It is the basis t>n wliieh luodeni deeds 
have l>een formed. l^»v the Statute ol l-sC’S, 27 Henry B, 
e, 10, A take> nothin;^', luit is a more eoriduii pipe to pass an 
estate to lb win* getn the b «*, Hy this Act all fiHdTments 
required a valuabb' ronsideration twhi(ij implies a use), or 
to he made not oidy unto, l)ut unto and to the use of, the 
gnintee. The statute t iia^ ts ihai w here mie is seised to the 
use, trust, or ccuOidf-nee of another, he who has the use, 
trust, or eontidfiice shall have the legal estate. 

Q. Haw far in it cot^nset to nay that a man mnnot legally 
aonmy to hhnnel/f 

A. At Common Laws imin could not ocauipy the position 
of grantor and grantee, and thus two conveyances ware 
needed — (1) a conveyance to a third |Kjrsoii, and (2) a con- 
veyance from such third person t<» the original grantor, or to 
him and another. Hut under the Statute of Uses one con- 
veyance only is needed, as the intcqiositirm of grantee to 
uses enables the grantor to settle his own fee smiple on him- 
self for life or in tail, or to convey it to himaelf and snolbsr. 
And now, since IBBi, freehold land can be eonvayed by * 
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man to himself jointly with another without the interposi- 
tion of a ^^rantee to uses. (44 k 45 Viet., c. 41, sec. 50.) 

Q. Explain the different effects of execvJiufj/ a contract 
for sale in the case of real estate and persomil chattels 
refqjectivdy. 

A. As rc^'anls r(;al estate the le^^al oumership remains in 
the vendor until a proper deed of conveyance? is exi‘cuted ; and 
althoiigli in equity the land- belong' to the purchaser and the 
purchase-money to tlu* vendor, at law (?ach party nu‘rely luv 
quires the ri'.dit tn tl)e other for daniaj^es on bivach of 
the contraet. Ihit as re;,'ards personal chattels, the le^al 
ownership is transfened fn»in tin? veiidor to the purchaser 
without the necessity of anything' further. |>iN>vided the con- 
tract contains the le^'al requisites for a sale. 

Q. State the different maden af at lenaf ton of permptial 
chattels, 

A. (I) Hy a mere ^dft aecompanied by delivery; (2) by 
deed ; by sale ; and o|* by will. 

Q. What are the a food cavena atti tn parehaMe dectls and 
moiifjaqe tired h tf freeholdfi^ eapyhithlH^ an t leaseholds respect 
lively f Is there a tty difference ffctnrrn such CfO’enants in 
purchase tired n and those io trofrtyaqe deeds ^ 

A. In a pUITbiiM* deed ol fiv< hohls, the usual covenants 
art* that the vendor lias to convey, for cpiiet enjoy- 

luenl, five from incuiul>ranct»s, and for fuilher assurance ; in 
a mortpip* of frctdiolds arc insiutisl the same covenants, 
with another for paynu iit t»f the inorl^aiLa* money. In a 
diHn) of covenani tt» surri'iidei ctqiybolds on a sale, the usual 
Ci>v<umnts are by tlie vendor it» Nunender to the use of the 
purt*ha«iW, for ri^ht to surrender, for <puei enjtyvinent, 
fiw from incumbrances, and f*»r furthc*r assumnee ; in a 
attuilar dtH*il on a luortp^je, the usual rovriuuits are to siir- 
rander to the ust* of tlie mort*:jii:t*e ciUiditioniilly, and the 
•ame four other covenaitla as on a sale, and a (covenant to 
lapay Uio mortga^ta inotiev. In a puirhaae detsl of leaaa- 
iMida. the uaual covenants ar%^ <n by the vmijiir* liint the 
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lease is valid, and the rent and covenants have been paid 
and performed up to date, for ^ood ri‘:^iit to assign, for quiet 
enjo\nnent during tlio term, free from iiunimbninces, and for 
further assurance ; and (2) by the purchaser, to pay rent and 
perfonu covenants during the term and to indemnify the 
vendor therefrom. In a niortgagt^ deed of leaseholds by 
underlease, the usual covenants an* by the mortgagor for 
right to demist*, quiet enjoyment after dt*faul(. fn*e from in- 
cumbrances, for furtlier assurance, to insurt* against lire, and 
to pay the rent and ju 'b'rni the covt iiants in the original 
least* and indemnify the m(>rlgag(*t* tbt'itdVom : if ibt* mort- 
gage is by dt*t‘(l of assigninfiil tlu*n the (*ovt‘n>»nts are the 
same, except that the first ctivtuiaiit is for right to assign. 
The practical difiereiiet* briut'cn covenants for title in a ptir- 
chast* det*d an<l a morltragc d(*<‘d that in the lattt'i* the 
inortjjjigor eovt*nants alKolutt ly ai^ainst all the world, whilst 
in the fonia r the vendor only tMOi iiunts f<»r himself and 
tho>e (laiming throindi him and those through wluun he 
claims since tlu' last eonvt vaiK’c f«>r \.ahie, not ht*ing a 
inarriagi* siuilenieni. »Srt‘ l‘rid«'aux, Vol I.i 

(J Imirr MU'fitftt 7 ttf (hr (hntrrt/>fnrtH>/ .le^, |HH|, Ufhifft 

covruiiittf* ift'f hnjihnl hff Uf* lU 

a convet/u itrr for vuluoh/r ron*^olrr*tt hph of j rrrhnfiln tnol 
hoith on u Hole, ond loj nun/ nf ioorf*ffi>fH, ret* f tret t vei ff ; ond 
what covfnontH ore iniftlieJ lof ronre;/*tof oh nettlor " in U 
COnvei/O ncf hjt nun/ of Hetflemenf f 

A. On a sale nf fretflmlds, the sann^ four qualiflad 
covenants for title stated in the pii*retiing answer; and on 
a mortgage, the saiin* four :d» <»lute <’<»vefiantM for title. On 
a sale of leiundiolds, the suine live qualified rovenaiitH for 
title by the vendor that are m t i*ut m the preceding answer; 
and uui a iiiorlgage, the same tiv*: ahHoliiti? covenants, and 
one to |Mif rent and perfonu coveiiaiitii aiiil it^tleinnify the 
mortgagee are implied. In the taaticmcrit, the only covenant 
implied, ta one limited Uy the settlor and those claiming 
through him, for further aasnrattce 
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Q. Sketcfh in outline, a conveyance of freeholds on a mde 

by morUfagor and itvotigagee. 

A. Date; Parties — (1) mort^^af^ee, (2) mortgjigor as ven* 
dor, (3) purchaser; Kecitals. — (1) of tnort^iige, (2) of agree- 
ment for bale, (^i) of sum now due on mortgage, and (4> 
agreement to pay off moitgage out of purchase money ; 
Testatum that in consideration of I' paid to mortgagee 
by direction of nmrtgagor (receipt acknowledged) and of the 
balance of purchase mon(?y paid to mortgagor i)niyment and 
re<!eipt acknowledge<I) 'Fhe inortgagtM* as rnortfjaqev laj 
dirrctiofi of the m(wt<jagar hetu ncinl otrner rouM Vs and 
the mor(gagor as hvjitlirial ntrnt r r'Uivc\s tu purchase!'; 
l^arcels ; 1 liiheialulii to pureha''< r iii f«‘« fjved from said 
mortgage : 'ri*Htiinoniuni Pndeaux. Vol. 1.) 

ihmveyancr tit thr ji^u'i'haf^vr of f rn'ltftltl lo ad coatvacte^l 
Ut Ite Hitlii lit In fa hij a it'Htotor who do' I m lairin*j lof Ins 

will dtodsnl tht*hiiid tit Ins sttii John in ftu\ o nd appittnlfd 
his a*ifr Ihh ejrcralrtx ; slot, (('ho i'nlitled to the lot rchaee- 
moneift and tf'ha nt a omretf the estate / 

A. The contract for sale operates as a conversion, and 
the wife, as executrix, is entitled to tiic puiciiast'-nioney. If 
tlje contract were liinding on, and cnforctailde by, lK>th 
vendor uml purchaser at the death, (lie \endor was a tnistta*. 
and the legal ibtate pasHed to the widow, as executrix, by 
»ec. dO of th«» Ponv<*yaneing A<u, iHsl. .and she only can 
convey; but if the contract were n**( so binding on, and 
enfor<?eable by. lanh parties, then eitla i the widow, as 
ttxeculrix, can convey under st'C. 4 of the (.’onvevuiicing Act, 
IBKI, iW the devisee can ei>n\ey. 

Q, ,1 testator fffieeith^dhi l**(fHeathed a (easehahi fua/t*e to 
an<t af(fH}inte^i B his eLCemtor. A has eiJil the lamee to (\ 
Orffi the pinrhaser require /<’« ctoi^euf to the sale f 

A. The jnirchaser ciui insist on having tht^%KecQtor*B 
aaaaiit shewn in Rome way, luid the usual and liest course is 
for the executor to join in tlie assigmuent. The reaaoii is that 
Ihe leasehold boose is assets in the hands of the executor 
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for pa3^6nt of debts, and may be di 8 }K)sed of by the executor 
for that purpose alone, notwithstandin*; the specific bequest. 

Q. Whai 18 meant by a vendor 8 lien foi* unpaid purcham^ 
mo7iey, and hoiv van it lie enforced f How ie the admU 
receipt of the purchuse^money usmilly achnoivledynl in a con- 
veyance an sale ? 

A. The rijj^ht of u vendor to have his unpaid pui*chase- 
money satisfied. As repirds ^oods, this lien is a more pas- 
sive ri^jht to retain iK)ssossion until tlu' pmeluise-money is 
paid, and is lost by parting with tlie possession to the pur- 
cliaser. As regards lands, the lien is an eipntahh' ri^dit to 
Imve the unpaid purehase-nioiuw with inleresl at 4 [ter cent. ; 
it commences only when the viMuhu* parts with posKeKsion of 
the lands to tlu* purchaser : and it may ht* eidbrecd as a 
ccuistructivc trust hv an ai’ii(»ii in the (‘haneerv Ifivinion. 
Wlu‘re the purchase deed was rxecuted ludtut? IHH’J, both by 
a receipt in the body i»f the deed and a Hi^nnal naadpt in- 
dorsi'd on the back ; l»ut sima* bSHl, a rectipt in the body of 
the deed is sufiicit nt. (44 A 45 Vit i., v 11, sec. 54.) 

ij, (a) What practical ili fferettcr han bveit made by the 
t^yanciny Act, JKS’J, a ii/f respect to the r.irc^lutn aj convey* 
ances u nder povYCi^ of attorm *! f (b) A la ndotrner^ alntut to 
emfsirk for I ndia , /tendi ny neytftiatio/t for a loan on mortgage 
of his landf offers to ej'ceafe a roar r of atUwney enabling his 
brotJuw to complete the tro nsari om, ('on the morlgoffees Im ad* 
vieetl to advance then' tnoney, and accf*pt a $$unigage ufuler a 
power of attorney in any and what form f 

A. (a) Formerly llie ptircha^ cr had t<» be satisfied that the 
donor of the power was ah\c and had nut t 4 *voked tlm [lowor 
at the time the coiivt-varice was executed by the attorney ; 
but this is no longer the jf tin- power in created by 
instrument executed after l^vsj!, and in ( XpreHsed to irre- 
vocable for a fixed time not crxceeding one year, or is 
expressed to lje irrevocable atal is given for value (sees. 
S A 9.), where the power is exercised in favour of spurebaser, 
8, mortii^gee, or otiau person taking or dealing with 
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property for valuable consideration (sec. 2), (6) Certainly, if 
the landowner, since? IHKl , givan his brother a voluntary power 
of attorney, expresseid to be irrevocable for one year, and the 
transaction is coniplett‘<l within the year ; or if he pves for 
value a power expressed to be irrevocable, no matter when 
the business is Cfunpleted. 

(J, What renfrlctioHM nre plncei! on constrnrf Iw nofice htf 
the Vunvrjfimci ntj Ari^ |H82, 3. 

A. In ev<*rv pureliase, b ase, inm*t^^ji^:je, or takin^^ (»r deal- 
ing; for valuiihle eonsiderution, of or with real and pf rsonul 
property, del»lK, eljoses in Jiriion, and any rit^dit oi iiit<'n‘st in 
the naltin* of property, ula lla r in posse^^sijai or not- -wluui- 
ever the tranMietKMi tak<*H pla^-e. unh ss it is i»* fdir iHSlt, and 
litipition was pruflnii,* on dainmry. the “ purehastjr ** 

is not to he prejudieiajly afh -ted hy notie** of ans iiistriniHUit 
fir fact or thinj^\ unless tl ‘ it i> within his own knowled^i*. or 
would ha\e hern if he hud luadt sin li iiupiii ies and inspt‘e- 
tiouH as he reusonahiv ouoiit td h:i\e made, or « ‘2' in tht* same 
iratisiKiioii with respoet to wliirh tho <juestion of notice 
tirint^s, ft has come to the kiiiiwletloe of hi^ counsrl. solieittir, 
or otluT a|»enl, us sueh.fu* wouhl hti\reoi!H to tla* knowle<loe 
of his solicittir <»r tUhn a;4ent, as sie h, if in* hiel niadt* .suell 
reaKonublo iiupiiries and iuspeelhms us hr oUiilit. Hut the 
** purchaser " is not r« lit*v«*d ihrrehy from an\ ( ovenant, eon- 
dition, proviso, or restti^uion in any insn umt iit under which 
his title is derived, nietliutely or imim di itt iy ; ami ia^ is not 
to Ix^ affectcfl hv mUiet* wheio he would Udi have lK*eTi 
affected if the iWH'tiou luul not U^en enueted 

y, ir/mf in hr ili ' ^ n of i/, rovruftni 

tihmdii //if* flayer "hf onA ohn f 

A* (bHHlwill is the btuietu unsme tjom eonmanion and 
reputation, or the prolmbility of the old eustomers p>ing to 
the new fmn which hm acqiimal thr l>usmess. A covenant 
that the \etidor will not set ttp husitu'^H m the same line 
within m many miles of the old place of btisinesa, and that 
ha ihall in no way solicit the foniier cusuniiers to deal ifith 
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him. In the uhseiu't' uf thiAV>veimnt there is ^nothiii^.to 
prevent the veiulor up Inwinrss next cU>or to hi$i*o(d 

place of business, ami solintini; his oKl ctistomers in any %viiy 
he likes, the only ivsinetn»n Inun^ that ho must not hold 
himself out as the (»K1 firm. ilVaisiui v. lVai*»on* 54 L. J., 
Ch., 32 ) 

Q. Wfutt ttrt m action ; anti *rha( i^meticai 

hafi tn'iJr m tht tnotir of oftMitjfnntuit ttf (hnn htj the Jutli* 
eature Art ^ 

A. A *'hoM‘ 111 iuuioii I*.*;! n::ht io hrin^ an notion ^to 
ivoovor I ilimj' ri»siiiu.! ni lu tioii. I''i>rmerly 

it was in«i at l.iw . atol th«* plan inloptoil was to 

j^ive thi’ a p. ‘urr •>f atform \ to use tho asai^nor's 

naiiif* in Ihu nou.uiMlor tin- .liulionturf' Art, 1873. 

see. 2a (♦>), u iti aoti*»n inav hr assjothal uhst^httuly 

by wriiin;^ nn«irr th» haml tin a‘.*aj;n*'r, m»th'r in writinji^ 
hoiii*; irivon t‘» tin h ’Mrt of thr rh(»M’, uml the assi^nieo can 
tiirii hUr in Ins owii num<- 

(j» liiOi in thr foi t tt}i- tvtt nHfrrvnt in (hr Mtofrintf 
fffH tr^ : ^ ifl.OtK) (^ntMnln; i|o f'tnhcOf/ ttfock ; (o) 

Cop*(ri*jftt in o . r«l> h-tftr’> ^mirut * 

A. ('M lU- Hi{»’n/itur« of tin- li^okn at thr Ihink of Knj^land 
as jiri scnilw tl hy Hiutntr, « ithn in js iHon. or by an attorney 
apjM tinted Ia wriliii;: umh r huml ami ‘♦eal, attesUHl by two 
cn?thhle witnesses (/mP.v iI«'« d re;:iHtrre<l at Uie office of 
the company. Hy eiitr. in the n^rister at Htationem’ 
liall of the fn t of the asHi-nnifiil ami the- name ami lulclreSH 
<tf the a»»sii;nee. in tin* form pr»*v iilsMl by the (’opjTight Act, 
1 h 42, witlutiu stamp or deed ; or by othifi writing, (d) By 
tietsl registend at the Patent Office 

Q. SUUe hriefiij the prinrifetl ndem rffpilnting the iranefer 
and mort^oje of British tfhi]*ff. 

A. I’he transfer is by bill of sale iimler the Merchant 
^Shipping Act, 1854, atteslixl by one witneas, aceompamtal by 
adeelRmtioii that the transferee in entitled to own a Britiah 
riisp,and regiatemi at the {K>rt of ^^;:}strv A moitgage is ma<le 

t 
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in the same way ; the mortgagee does not thereby become 
the owner, except so far as may be necessary to enforce his 
security; the mortgagee has a power to sell and to give 
receipts ; the mortgage is not affected by bankruptcy of the 
mortgagor ; it ranks as from registration ; and is discharged 
by the mortgage deed with a receipt endorsed being produced 
to the registrar, who then enters up satisfaction of it in the 
registry. 

Q, A teMnhn' //#/»#/ n leaneltolil house to and 

(tjjjjoiiUed li h in4urreiit(u\ A hu i uf/reed to sell (he house to C, 
arul li has afjreed to sell it to D, Which contract can 
enfoTceil^ and uJiat com^u'oHai tj an t^^can the disap^Hjittied 
purchaner ofttAiin t 

A. The fact of H having contraclctl lo sell the house 
shows he had not aHs«*titcd to the legacy ; A’s title is, there- 
fore, incoinpKae, and without that asst nt his contract to sell 
to C is valueless. As the house ve^ts in llu' executor with 
ail the other ptTsoiuilty for payinent debts, IVs contract is 
a valid one, and I) can eiifon t* s|)ecihc peifon nance and have 
it enforced against him. If. ho\vt*ver. the executor had 
assemtod to the legacy, then A would have had an absolute* 
title, and his i’ontract wi>uld have prevailed. The only 
reuiedy of the diHHppuinte<l purchiuRu* is hy an action tov 
damages, and the nnurn of his dei>oHii \if luiyh 

Q, A testiUor tleviscil ital attaie to the use of trustees 
heir heirs during the life of his sister A. in trust far her sole 
mui mparate use, frith irnounder to the use of her hueimnd B 
for his irmaimler to the use of the right heirs of A. Can 
A and B and the trustees sell (he proprrtg f 

A. A takes an equitable life estate for lier si^pamte use, B 
has a legal life estate in remainder, and the heir of A (who 
can only be am^ertaiiied at A’s death) takes a legaJ fee aimpte 
in remainder. The life eataU* to A being equitable, and the 
limilatioii to A*s heirs being legal, the rule in Shelley's case 
does not bate apply. A can m. 11 and ccuivey tlie fee atm^ 
ae tenant for life under the Settled Land Act, 1883, and tibe 
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tracts of the st*ttle?neiu will attach to the jnireha»e-mouey 
which will lx? consiilcml as mil estate in the haiub of the 
trustees. 

Q. (a ii*i fr*tM fo A /m* /iYi*, miMfiiii/ei* to 

his son a tn ^f»/, rfm** uniter the rtf /hi hrirM of A ki%s 
tliffl inU^otf^ h *rinfj H Ar> htn\ t* hos iHon/ht ths hi lot jron% 
B* Hoo: hhanhi A#* (fikr (hi' r«»inv»/ti#i<v, omi to ivhiom acts 
shouhi (hr ofs fov tttfr f j'trtoi f 

A. n j>oss«*ss<'> alt tiu) in jh'sSi'S'.ioii with a fee 

simple in mittiimii r l*v there hetn*,’ n*» ineivei* of an 

estate tail. H imiNt e\**eute .aial t'lirol ji iliseiitailni^^ tleetl, 
and then <*nnve\ the al»-i»hne ht* simple so ari|inre(l hy 
onliiiarv deed of j/runt ; <a. a-. H ha*^ all tin* powers i»f a 
tenant for life under the Settled l.ami Art, IHS2, ht' may mdl 
and convey the fee simple umler that Vet, and then thu 
trusts of tile settlement will attat h tt* the purchase ttuuiey. 
In the fonner eune. li will c.oeiiant for the ai'ts of himself, 
of thoM' elaimiii;: und< i him. and of thosf* throiieh whom he 
claims sinee tlie lust ttuiveymier for value, not Inutij; ti 
niarriai^e settlement . in the lattm (‘iise i%h the tenant for life 
is a trustee as re;,»aitl'- the » \ereiM‘ of his powers undfsf tha 
Hc*ttled Lund Aer. he will oniv eo\enanl for hts own iw’ts. 

<,l. IfVni/ ore (hr rfmfntioi ftUnhuftM tf niortis craitKU iloiUt 
tioHM ? 

A. I’he donation must Im- made under the itiiprtmHioii of 
tiii{Ki!ndin|' cleath, to take etferi if the donor <hK*H md recover 
from his prewuit *’iekne^H. and does not revoke the ^ift biifofe 
hia death ; must Is* of perH4>mil projarrly, evidcttcod by 
delivcr>' of the thiiii; i*n’vn, <»r the imraiis of oljtatumg poa- 
acaaioii of it, or the title to it. to the donee, <»r some one for 
him, by the donor, or some ^aie for hum in his preaeiice and 
by bia direction. It is liable to the donor's debts, to probate 
dat>% and to le^^acy duty. It may In* of a liorid, of bilk or 
dilates, or cb€X|ues {NAyabie to the order of the donor, thoagb 
Mi indorsed ; of a policy i4 life aHaumitce, etc. ; btti not of 
Ibe donor'a owti cheque uiiIcsh cashed m hie lilaltme. 

I 2 
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Q, What ie necesHf/ry to ett/ible the aesiyiiee of a policy of 
life aneurance to me on the policy in his aton ^aaraef 

A. The assignment must be duly stamped, and the 
assignee must have given notice to the assurance company of 
the assigument. (30 cV 31 Viet., c. 144 ; 51 & 52 Viet., c. 8, 
sec. 19.) 

Q. Jhnr fill* iti It vol until ry of (a) real estates^ (b) 

chattel renl^ (ft puvf f>erHoiniliij, volil or rolilnble hh iigninst a 
Huhneifit/eid jniriiiiiiii r fnr rufue ^ 

A. (a^ I’mh i 27 I ,<•. l,*thf settlement \v«>uld be void 
against the Huhse<juent pureliuser, even tlnaigh lie has notice 
(if it. ('Xcept ill the oih- cn-i .»! a rlisuity. when, if ht* has 
notice, hut not unless, hr takr.s s'lhjrel t ‘ it. i/>' Witli 
to tliesc*, n'ceiit dreisieiis 'in.w liiui. when there is any rent, 
or there are any oin roii" riomunt- in ihr lease, llu‘ person 
taking —1)V lea "Oil of the liahihty hr inrins for the same — 
cannot la* eonsidenal a \olunt«‘er. aiel that in siu’h a cast' the 
settleiniuil would he good against the suhse<|uent purchaser. 
(Prica* V. Jenkins, 4 (’h, I>iv . Is.d ; Ex purfr llillman, 10 C’h. 
Div., 622.1 {r\ J’he settlement of the pure personalty would 

Ih> good, as (ht‘ 27 Kliz . e 4. tlors not apply to pure 
personalty 

Q, Einier ivlmt ri rnt int*(iniccs ran n nntf try nettle mtnt 
he mt aitiile by ui) the cveilitor, do (be tnusiee in bn nhruptcy of 
the settlor f 

A. (fi) I'ndi’r 13 Khi^.. <■ 5, whert it can la* deemed a 
fraud upon tin* eivditor** I’lidd the Bankruptcy Act, 
1883. if the settlor la eomes hanknipl wiiliin two yeHt> ; or 
if he lHH*oiin*s bankrupt aftu two, but within ten, years 
after the setthutnun, unless it ean 1 h* proved that he wraa 
solvent at the lime of making the M*tt lenient, witlmut the 
aid of the settKal pn>j[H*rty, and that ilie settlor’s iutereat 
in the |m>|»erty passisl to the tnisteesi on execution of the 
ieUlemetit. 

Q* <1 marrieti uutH^ ojotcnte*i *( by which he 

Oimmycil mi/ ectaie, and amtiyued fiermml property^ eonmeb- 
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ing of rnilmig ttml othrr to upon (ruM for 

AiiaW/ for lijt^ th^n for hi* ^rlje for /*/>, then far their 
ekiidren equail^. lie afienmi'^i* »nld for voine^ nmt hg dml 
ffnrj^porini to aourg ond tn**i*jn »#// the pt*t»iteetg cinnfirimt in 
the mttUment to fi* **hn hod rnttire of the nettle inent, IFAo m 
entitle*! to the ond oh*/ ^ 

A. A*- n‘^'ar*i> tlu’ p^'isonalty, thr sfiiK'nii'iit pi*t'vails 0Vf>r 
the Hale, and e»»tiM •ph ntl\ iht* |»nndias» i (*un only take the 
vi*inh»r’s hf«' intnrvt lUit as n‘L:anK ih«‘ realty, the settle* 
nu‘nt is \t»luiitar\ unit y's mi pnr^tiaiK » »>! ati tihteiiu|iti}il 
H^reiueiit ». and un«lrr 21 Idi/ . «* I. uhah applies nnly to 
lands. teiieiiK Ills an<l lien diluna iils, ihi‘ purrhaser iHeiititloiI 
to a <‘oii\e\ aiua uhi< h will »*v»‘rndr lla sett . 

(J, t’lidrr o oeonf fo .1 It, oud oothr »i ilen*e t** si //, 
oh*if enfote »>i e^o'h eohr .1 It toir and* r the pveeeid t»nr f 

A. rnd»! the rnml A I’* will lake a lilV estate nt the 
pr(>|s rly erant# d i iidet !li»- ilivisi \ |i now takes a ftie 
Kiiiiple or < alier the testator’s w hole intriest . ufili'SH H eolUmry 
inltiltlotl IS expressed il \iel.,< ‘Jl», nee ‘JHi , laifore thin 

btatule, A r> Would liHNt' taken a hie i state only, unless words 
had U^en used Hh(‘Wino tlmi the levtat.u intended U> ^;ive a 
larmier estate 

Q, Voder o (mutotion in •• deed (n It and hie hrire 
Pintle: ond under n devif** tn ,! Il ond hm heire ntude ; ohttt 
eetote doe* d H toke » <# eoeh e 'Ue/ e // »/ * 

A. I’nder the rleed, alihou/h the ^fiantoi eleiirly intended 
to trive A r» an estate in tad nude, \« t us he failed to make 
use (»f the essential leehnieal wools ‘ heirs male of Ida Ixidy,’* 
or “ in fee tail ' tin word male is rcjer ted as repii^tant, and 
A H takes a fee simple ( rider the vtil). A M takes an natate 
in tail male, lieeaiiw the eardinal rule for eonatructton of 
wills is that the i<*Rtat<ir's intention must Is* uliaorved, 

Q. Stale the hnr relating to the oo^nerehip of titltHlsed$ 
where the lande it re the enV/eeX of wHle/nemU ami other 
f/a ^ rey/rnee§t 

A. The tiile (Wds of land •k> far partake of the nature of 
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realty that they pasH with the land itself on its devolution. 
The owner of the le^^al estate is the person entitled to them, 
and this rule is equally applicable to real and to personal 
estate. If, therefonj, the le^^al interest in the settled lands 
is vested in trustee^ in trust to pay the rents and profits to a 
tenant for life, and after his death in trust for other persons, 
the trustees are, as a j^eneral rule, entitled to the custody of 
the title deeds (darner v. lIamiyn<^ton. 22 Beav., 630) ; the 
ceHtui qtie trust has a ri^dit to inspc'ct and tiik(! copies at any 
time. But if the tenant lor life«has both tlu‘ lepil and equit- 
able estates, he is entitled t«» the custody, unless he has been 
^uiilty of niiH(N)nduct en<lan;,a*nn‘^^ llu‘ safety of the deeds, or 
unless lljcre is a suit pendin;.^ as to tlie property, and it is 
more convenient lor tla purposes r)f the suit that they should 
la! in (kmrt. The tnisiet* of a bare lepil (‘state will l)e com- 
pelhal to deliver the det'ds to his rcsfui qur trust. ( 2 Prideaux, 
14tli (Mlition, 2iH>. ) A purciiaser is ordinarily entitled to such 
title deeds as his veiulor p(>ssesse8, unless they relate also to 
property retained by llu’ vendor : on a sale in lots, the pur- 
(diRser of the largest lot is (‘ntitU‘d t<» de**ds n‘latin«; to all. 
A first inort^^a^MH*. lt‘^ail or (Mphtuhlt‘, is t niiiled to the deeds. 
A h'HSee is (Uitith'il to jjo^session of his lease, 

10. ~ Wu.i.s. 

Q, (r(tv* a itiupfi itccouut o; thr (o/ which the right 

of Umtuvtcutart/ itHenadon of rrof estott hos been ftecurmi, 

A. The feudal system did not real testate to be dis- 

posed of by will. When xmm were introductHi, u conveyance 
waa made to the uses ti) be declariHl h\ a will, and a devise 
tlieil made of the use, which a Couii of Equity enforced* 
$7 Henry H, c. 10, by turning the nm uuo the leji»al estate, 
fora time put an end to devises. By ;i2 Henry 8, c. 1, a 
will might l>e made (valid even in a court of law) of two- 
Hiirds of land in clii\tiliy ienxu^ and all lands in socage 
Pi Charles i, c. i4, lunted the first-named tenure 
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into socage tenure. The Statute of Frauds prescribed attes* 
tatiou* The Wills’ Act, I Viet., c. 26, i;rt>vems all wills made 
since 1837. 

Q* How mutt a toill he ejrocHtmi and ntMedt ITAcil ^vouUi 
be the retndt if ( 1 ) an ejneentor or (2) <i leifatee ^mier ike wiU 
were om of three atieetintf wUneeeee * 

A, It must \h* nij^ned at the fo<U cn* end thereof by the 
testator or some oiu* for him, in his present'^' tuul by his 
direc'tion ; the Hi^unituro nmsi In* nnulo or acknowlodjjjed by 
the testator in tiu* presence •^»f twti or nu>re witnesHCS present 
at the same time ; and the witnt»sHt*H inuHt attest lUid siibscribo 
the will in llu^ pr<‘Hei»ce of the testator, hut not nect>H«arily ill 
the presence (»f eucli other (1 Vict., 2<’>, sec. ih ) (1) The 

wll and tile ap|Hiintinent of the exis'Utor would both Iw 
valid (sec, 17). (2) I'he will would Ih' ^nxMl with the excep- 

tion of the pft to the uttestin;^' legatee, which will fail, unless 
the le^'ateo can satisfy the IVohate (’ourt he did not si^n as a 
tvitnesh [lie Shannan, 1 P. A |).. 661 ; lie ImicvAey, L. 
March. 1SH9.) 

y. Hhat chanfffe fvere made by the WUie Art of 1837 wUH 
reganl to thr aiteniation of trill the rxrt riee of teminvwnifvry 
fHnvern of and the ffroiteritf patmimf b}f a will f 

A. Formerly, wills of real «*Htute had to la* attested by 
three credible witnesses, ami if a witness t<s»k a lienefit 
under the will he was held to In- iiicreilihic, and the will was 
vohl ; now*, atUmtation hy two witnessf^s is MiiiHcictit, and if 
an attesting witness (or his husband or wife at the time of 
att<?sting) n?ceive8 a ls‘nt*fit umier the will, the will is good 
with tlie exception of iliat liencAt. Fonnerly. in mtercistng a 
power of apiK>iiitment by will a|l the fonnmtities as to exeeu* 
tion and attestation prescriiMnl by the ifistrimteiit creating 
the power had to be strictly otm-rved ortbeeMreisewasbad ; 
but now, as regards execution and stteitotioii, the power is 
deemed to be complied wsUl provided the will is executed 
like any other will undsf 1 Vict., e. 30. As isigards the 
property, formerly a will, is reganledfidi e c t ete, spoki^ from 
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its date, and only passed the Si>ecific property of which the 
testator was then possessed ; but now, a will speaks from the 
testator’s death, and passes all his property at the time of 
death, except (1) wlicire a contrary intention appears, or (2) 
the will is niadc by a married woman diirin^^ coverture under 
the Married Woman’s iVoperty Act, 1882, in which case it 
is Kp<?cific and only passes property of which she actually 
l>ecom<‘s possessed during; tlie coverture. (In re Price, Staf- 
ford V. Stafford, 28 ( h. 1)., 7(K) : ol h. d., (1i., 501).) 

Q, Sttifc the sevrrn} huhjh in tjtirh n triiJ nult/ be recoketi, 
and hoir anif iteration^ i nferl t nenlujn, itr ofhrr (dteratani in 
a tri/I after dn ej'et nt nni innst ftr mndr ni ardf-r to be effectUAil* 

A. A will IS revoked n.» liy mairiu^’e (excej)l a W'ill 
made in e.seicise of n power of appjuniment when the pro- 
perty appointed, wouhl not, in dtffault td' uj»pointment, p) to 
the heir, cuHtomary h(‘ir, or next-of-kin of thi^ appointor.) 
(2.) Hy l)urnin^.:, tearing, <>r otlu rwist* di'stroyinf; it. with the 
intention of revoking it, (3.) By any writin^^ (‘xecuted as a 
will, ami cl(‘clarin^' an intention to revoke it. ol.) iiy a sub- 
H(H|uent will or codicil, so far as ineonsistfuit. No oblitera- 
tion, interlineation, or otlier alteration in a will made after 
its execution i« valid unlcsH sm li ulttu-ation, tVc., is ext*cuted 
as a will. il \'ict., e, 2ti, secs. 1 8, 20.^ 

Q. Qive an inf/tance of a tjrneral^ n nyedne^ and a demons 
mtrativf teijact/, A nd eiate oat o'hat fundM^ or each 

kind of le^acff U pat^aUe, 

A. A j^eneral Ici^acy is «ine tt» U* satistieil out of the oeneiul 
jmrsonal ( Htate, r.</., a hoiiie. i'liHh a suit of mourning. A 
legacy is a pfl of an t ur-murk» d part iff testator’s 
personalty, r,g,, my brown hoi'se, my nidwav sOw k. the plate 
presenUnl to me by X ; and is K>>t if the u stator is not poa- 
Meased of the thing pven at Ins dt Hiii A dtunonstratiYe 
legacy is a gift of a certain sum ilii i eii d to la* satisfied out 
of a particular fitnd, £1^^ out of my consols ; and if the 
fntl^is tion^exialeiit, or m> far as it is insutficieiit. atleatator’a 
deMil* the legacy is tieated as a general legacy. 
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Q. In %chat cases will a ^devise ov* Imq^ieM nol lapse 
reason of the death of the devisee oe legatfe In (hetestator^s life* 
time t 

i 

A. (1) \Miere it is a ilevise of an estate tail to any one, 
and the devisee leavi's i>sue inheritahK' under the entail 
living at testator's deaili. ( 1 Viet., o. ‘20, see. d2.) (2. ) Where 
the devise or bequest is to a ehild ov t»lher issue of the toH- 
tator, who leavi‘s is-ue living at testator's dt'ath ; in this ease 
the devis(* or lu'qiu si takes etVeel as if tbi' heiudieiary had 
died immediately alu i lie* testator, so tlnit if he has left a 
will the i)ro|K*rtv goes muh r that will ( I \*iet ,i‘. 2t>. sre, M8). 
unless, iii(h*etl, th<* do\ise<*‘s will leaves the property ti» thu 
original testator. {Jn re lltuisler. liK’h. 1).,<>I2.) 

y. Testator tlevises (nt^ f rerfmld fa no to rttrJi of his 
nepheo’s, d, //, o/e/ (\ to toil, ml the irsitior if his 'real 
estates to the three oe^ihews as trmmts io rouuooo hi fee, A 
tiled intesiatt>r s hfethne, leaviotf soon and tlamjhttrs Hrintj 
at testators death. To irhooi^ aod Io ivhat shares^ ilo the 
farms aiol rest d nan/ real cslatr rrsfiectiveh^ ^siss at testator's 
death f 

A. A’s farm go<*s to hi*' cjhlesi H4>n as tenant in tail by 
deseent, Iw ( aus<* id 1 \ lel . v 2<h see :t2 : \^ is tenant in tail 
f»f his farm l>y purelm*'*: ; s“ H and (’ take two undi- 

vided tiiird parts of the residue as t» nantH in cotiunoii in foe; 
but A*s undivided third part lap^ s. he not heing a child or 
other issue of the testator And as A h third in part of this 
residue, tht re is an intestuev a i<» it, and it goeii to the to»- 
tator’s heir-ttt-law. 

Q, What chnofje did thr Wdh Art ynftles in the ordinary 
interpretation of the v ords di*^ outhout issue ^ when occur* 
ring in a mill f 

K, Prior to the Act. the words were coiuitniod to mean 
an indefinite failure of issue ami so gave an eetate toil ; but 
since the Act, they mean a want or failure of iomie at the 
death of the person on whose death without issue the pro- 
perty is to go over, unless a e*>iitrar\‘ intention appears in 
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tiui iriU reMcm of nxob peifion having a prior estate tail, 
or of a preceding gift being, withoat implicatiraa such 
■wotiM, a gift of an estate tail to snch person or issue, or 
otherwise. (1 Viet., c. 26, sec. 29 ; see also Conveyancing 
Act, 1882, sec. 10, ante page 98.) 

Q, Exflaim, the difference between cm exeetUor and an 
adminietrator. Under what circumstances are the following 
forms of letters of administration reeiMtively granted, vis,, 
(a) during minority ; (b) during ahsenee ; (c) with a will 
annexed ; (d) of unadministered goods ; and (e) when, in the 
first two eases, does the adminidnUor'a office cease f 

A. An executor is the person named by the testator in 
his will to cany out bis wishes ; all the personalty vests in 
him immediately the testator dies ; and he may do any acts 
of administration short of going into Court before he takes 
probate, which is a mere authentication of his title. But an 
administrator is an official appointed by the Court of Probate 
to wind up the deceased’s affairs, where there is no executor, 
or the executor declines to act, or dies intestate without com* 
pletely winding up the estate ; he has no authority but the 
letters of administration, and cannot act without them, (a) 
Where a sole executor or the next of kin is a minor ; (b) or 
is out of the kingdom at the death, or goes to reside abroad, 
after taking a grant, and remains there for a year ; (e) where 
an executor dies before the testator, nr renounces, or ttimwt 
is a vrill which does not appoint an executor ; (d) where an 
executor dies intestate, or an administrator dies, without 
having fully administered the estate ; (e) when the mhtnr 
attains his majority and the absent one returns, nwpectiveiy. 

Q» If a oredUor appoints his debtor his saseuior, what is 
tks effsti at km. and «n eguiiy, respeeHnsly t 

A, At law this operated is an extinguiriunentof the debt, 
luwa w i ft tbe executor could not sue himself : hut in equ^ the 
iiWliltoris bound to acoount for tbedebt tothetestatcc'aeatata. 
„ ^^^ (a) A hsyusdthsfll his «ntek to X, and appeMtsi Tkk 
emifilltt. Attfts dsott A Itsvmlet was itm Ihehmndt sf a 
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MMifajbmdbsr, ie*o wxmgfvMy m/umt to ddmr it up. IVIoto 

the proper permm to take proceed inpe for Uereeomry, amdukiff 
(b) A owed B £500 atui V £‘200. The former debt woe pap- 
able immediaieltf, Init the latter wae }Mjfable tom yemre lumee, 
A by hie will bequeathoi £300 to B, and the eame eum to 0. 
Would either anti which., of the debte be mttiefied by the tegaty 
left to the creditor f 

A. (a) Thp executor, for all the personalty vesta in him 
the moment testutor dies, and the legatee's title is moom- 
plete until the executor has assented to th«' te^acy. (5) The 
legacy to will not satisfy his debt even pro tanto, but the 
legacy to C will satisfy his debt. I’he leaning of the Court 
is against satisfaction of debts by legacies ; consequently thme 
is only a satisfaction where the legacy is equal to or greater 
than the debt, and in ail other n'speets equally beneficiali sad 
the debt is owing when the will is made, and the will does 
not direct laith debts and legacies to be paid. 

Q. State briejii/ the datiee of an executor with retpeot 
to the aihn in iet ration of the teetator'e eetnte. 

A. He must bury tli(> deceased in a manner suitable to 
his estate : make an inventory of the pcirsoimi {iroperty ; prove 
the will ; collect and renlis<> the personalty, bringing aetioni 
where necessary fur that pniqKiso ; pay the debts in proper 
order ; pay the legacies, pass the residuary account, and pay 
the duty ; and jiay the residue to the residuaiy legatee, or, 
if none, to the next-of-kin. If there are no next-of-kin, he k 
personally entitled to the residue, unless the vritt eivitioea a 
oootiary intention. 

Q. What ante of adminietratioft can an emmtar do btforo 
prebatef 

A. He may do all ordinary acts of adminiifetatkm dboii 
of grnng into Court — ey., make inventoriea, sell and %*T 
poraonalty, collect debts, pay debts and le^^wieB, oominmiM 
en eotioo ; but if he has occaskm to go into Conrk in the 
aotioii, he mato produce the probate, aa ii hk cni^ 
evidafeNM of hia titie to aoe. 
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Q. Give tome aeoownt of &e Una rdaiing U> ike trwn»- 
mittUm of atodc by will. 

A. The Acts fomerly dealing with this snbject allowed 
stock to be bequeathed by vdll in writing attested by two 
credible witnesses ; but the Court of Chancery virtually over* 
ruled this provision by holding that, being personal estate, 
liable for payment of debts, it must devolve upon the 
executor, even though specially bequeathed, and that the 
executor having it in his hands by virtue of his office was 
bound, afterpayment of debts, to dispose of it according to his 
testator's will, even though unattested. Now, all wills have 
to be attested by two witnesses under 1 Yict., c. 26. Stock 
may be transferrcMl by executors, notwithstanding specific 
bequest thereof, but the probate of the will must be left 
at the Imnk for registration, and all the executors W'ho have 
proved may be required by the bank to join in the transfer. 
(8 A 9 Viet., c. 97, sec. 1 ; 33 A 34 Viet., c. 71, secs. 
17, 28.) 

Q, In what ontet can exeeutore and teetnmentary trustees 
m^teetively tell or morigage their teetator'e real eeiate for pay- 
fnent of hit dthte or legaciea ? 

A. By 22 A 23 Viet., c. 35, secs. 14*17, if the testator has 
charged hie real estate wnth pajinent of debts or legacies ; 
then (1) if he has devised the same to trustees for his whole 
interest thmein and has not made any express provision for 
raiidhg such debts or legacies, the trustees may raise the 
same by sale or mortgage, notwithstanding the trusts actually 
dedared ; but (2) if testator has not devised his teal estate to 
trustees %|^all his interest therein, the executors for the tmw 
being may M sell or mortgage. But the Act is not to extend 
to a devise to anyone in fee or in tail or for testator’s entin 
i tj l B Wet, charged witix debta or legacies ; nor the power at 
mob devisee to sell or mortgage. 

jin. Is a* sMewfor bownd to plead ike Slatnieif lamukdiom 
iomdtmand/b^ of a debt which it tUOmtekarrmi, 

00 he ho tk^ Ifiheeitaieithtingadmimif 
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Und «n the Okanetry DivimiA, ia any <and fckal atkar panon 
compatant to taka tha tAjaetion aUkougk tka aMoator may not 
kava inaialad upon U t 

A. An executor may pay a debt proved to be justly due 
from his testator, although barred by the Statute of Limita* 
tions ; but not where it is barred by any other statute (In ra 
Bownson, Field v. White, 211 Ch. D., 858). If the estate is 
being administered in the Chancery Division, the plaintiff, 
or any person interested in the fimd, may plead the Statute 
of Limitations agoins^ a claim set up by a creditor, although 
the executor refuse to take adrantage of such plea. (Bheweu 
V. Vanderhorst, 1 Russ A M., <147; ‘2 Russ & M., 75; 
Williamson Executors, 1810, 1811.) 

Q. An oieiier in jW of land died in Fehrtnirif, 1879, having 
daviaed the l/tnd to hie non tibaolutelif, tind- be<[naalked hia par" 
aontU eatatf t t hia midoir, whom he. iipi.iointed ejeacutrix. Wko 
can recover from the lenoiit the Jaidy’datf nnt, atul who 'ia en- 
tUlad to it udun recovered t 

A. The rent accrues duo after the testator's death, vi*., 
on 25th March ; consequentiy under the Ap{K>rtioiiment Aot, 
1870, the rent is only recoverable from the tenant by the son 
as devisee, who may distrain orMio ; and the son is personatty 
liable to the executrix in an action for the apportioned past 
p to the death of the testator. 

Q. TeattUor apjtoiuted A owl B hia axaeulorat In 
nialering hia eatale it beeomea neeeaaory to (a| aua a tenant ttf 
a freehold houae for rant in arrenr at taatator'a death ; (b) aatl 
and convey a leaaehohl houae; (c) receive a debt due to tMliltor; 
(S^aaaanttoalegaeyto A. &aU which of them aata earn ha 
dona aithar by A or B aUdy, and wkioh muat be dona by tkoai 
JoinUyt 

A. Both A and B must join in the action; bntaaaiqraM 
exeentor aknw can perform all other ordinary actettfadmiitii^ 
intioo, either A or B solely, or the two joi^, can do ttOr 
at Uto otbar aeto specified. 

Q. (a) ht tka a ba an c e of anyecBpraaa sh 'w e f te w sys n 



lift m& omnt to thb Xiaw of 

what period^ atid ai what rate, do legaeiea earrff 
imiemdt (b) If a legacy ie left by a parent, ftr person in loco 
psxsntis, to an infamty from what period wovdd the legatee he 
entitled to interest^ and why f (c) If a legacy is given to an 
infant^ or to a person beyoml the seas, in what way can the 
eteeeutor obtain a proper discharge for it f 

h, (a) From a year after the death of the testator, at 
4 per cent. (6) From the death of the testator, unless some 
other fund is given for maintenance, because the legacy is 
presumed to be given for maintenance, (c) By paying it 
into Court under the Legacy Duty Act. (36 Geo. 3, c. 52.) 

Q* A testator herpieathed his reHuluary personal estatey as 
to onedhird to Ay By and C in e<puU shares : as toanoUter third 
to C, D, and E in equal shares ; and as to the remaining third 
to E for lifey and after his ilecease to his children equrdly, 0 
died in the lifetime of the testator; and E had Jive children of 
whom three ttmre Itom before and ttm after the dmth of the tes» 
Udor; but four of them died in ICs lifetime, leav'nig only cwie 
surviving i?. Among whom, and in what shares would the 
tsstatof^s residuary esteUe Ite divisible, and why f 

A. A and B will take two-thirds of one-third of the whole 
residuary estate between them. D and E will take the same 
fraction of the estate between them. There will be an intes- 
tacy of C’s share, as the gifts to A, B and C, and to C, D 
and E. are gifhi to them as tenants in common ; C's share 
will, thendbre, pass to the next-of-kin of the testator. As 
togsxds iho third held by £ for life, the four shares of his 
deosaaid dliildren will pass to their personal representatives, 
as idl the ofaildien of E took vested interests at the time of 
iStssk btrlh. (Viner v. Franob. Indemiaur*s Conveyancing 
and Bciuity Oases. 34.) The fifth child surviving will of 
eomM tike his own share. 

A uddowsr bsgumihsd his residuary personal sskds 
jpaliir emongst his sim namisd ekUdrsn^ of whom A omd B 
in|it yt s n % died im his lifsHms. A died a wtdmssr^ smi 
hmvbsg MdAsi 



laut. sm 



m haAdor, amd Molt. To ihkom, amd <• admt Amm, dm- 
AanritbutrffptrmimalealaiebAmffT 

A. The nddoMy beqoest ereates a tenanoy in oominaA i 
the four aorriving ehildreu, therefore, each take (m»4ixtti of 
the rendoe ; A‘8 share does not lapse (1 Viet., c. 96. seo. 88)f 
hot passes to his two children in equal shares; bat B*a iltaie 
does lapse, and is to be divided amongst the teetator'e nest* 
trf-kiti at the time of his death — via., into flve parte, one 
going to each of the four surviving children, and the other 
fifth between the two childnen of A per atirpee. 

Q. If fnehidd hind Im fmttaf to JAn atul kis hoin kp 
Mnrjf kie wife, what etdale hue he (a) during hat' life, (b) q/tsr 
Aer death without itmue ; and what power of diepoeition Ana 
As over the la iul durin/j eaeh of those perioila f 


A. If the limitatioiiH are by deotl, John takes a fee idin|de 
estate in possession vrith almolute powers of disposition ; the 
use of the words *• heirs of the bcnly " or " in fee tail ’’ being 
necessary to create an estate tail, liut if the limitation is 1^ 
a will, then~aa any wonls of procreation in a will are hdd 
to indicate an intention to create an estate tail in the aboMBM 
of avowe<l intention to the contrary’, and the cardinal maxhlt 
is that the intention of the testator shall be given dbot to 
nearly as may be — John takes an estate in qieeial tml, whhdl 
he can convert into a fee simple dMolote at eay time doang 
the life of his wife Mary by disentailing deed under 8 ft 4 
William 4, e. 7.4, bat if he omits to do this bMoM lljuye 
death without issue, he becomes tenuit in tail after mpd* 
baify of issae extinct, when be cannot bar the en||C tad 
g e ne r a lly has the powers of a tenant for lift. 

Q. A man having freeholda, copyholde, l e a e AAd tfmomep ftt 
Aefundot and other peraonal eatate, tmsAee to loom AaoikMt 
ami other tegaom, oiuf to divitle the reeidm of kto pmpiotp 
OfeeMp b eH e e m hie nophem and nieeee IMmp ert Ada deoAt 
emd the theidren, of eoA of them ae mop ihm ho dead fiaefiii||ir,j 
feiMb 8 i d A im ondim euA a will ae yiru newmaieaff Mil 
«aeaaM 
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k. 1 should reccHiimsDd hidim giv« thewhoie of his pxo- 
poijr to trustees, upon trust to sell end convert into mon^ 
such part of it as was not money, and to pay the various 
legacies and distribute the residue equally as mentioned. 
Having in view the provisions of the Mortmain Act, 1888 
(51 St, 52 Viet., c. 42), the will should contain a direction to 
pay the charitable legacies out of such part of the whole 
estate as consists of pore personalty in priority to any other 
legacies of the same degree. 

Q. A Umtator wliodied in 1835, devised Blaekocre to A and 
hit henra, and the residue of his rad estate to B awl his heirs. 
A died intestate in the testator's tifetivie. At the testators 
death Blaekaere teas claimed hy B, by A's heivy and by the 
testaior's heir. Who tvas entitled to it ? Wwdd it have been 
different if the will had been made in 1 840 1 

A. Wliere the Uistator died in 1835, his heir-at-law was 
entitled ; because the devise to A lapsed, and a residuary 
devise did not then pass lapsed and void devises as it does 
now by 1 Viet., c. 26. But if the testator died in 1840, this 
being since 1 Viet., c. 26, under sec. 24 of that Act, the re- 
siduary devisee B would take ; unless A were a child or 
other issue of testator and left issue living at testator’s 
dea&, when A's heir would take by force of sec. 32 of the 
same Act. 

Q, Land was ftmttsd to A for life, remainder to B for life, 
'remainder totherif^ heirs of C. A died in 1870; Cdied 
in 1875, leaving D hie heir, and having by hte wUl devieed 
all Ads real estate to E; B died in 1878, and P woe then 
tim, right heir of 0. Who beeame eidUlod to the land at Ee 
4titAf 

A. 1!1m limitation to the right beire of C conferred a 
ESliaA remainder in fee simple on D so soon as C dfed, and 
llidd diqpoae of it. If D did not dispose <tf it, and died 
we should Itot lode for D'e heir, hot the snoestor 
Crt;||j|ir 9 A 4 Wm. 4, e. 108, eec. 4); timrrfnte F althnately 
lMea8||ji||ipb^ at B’a dealOt. 
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Q. A Uttaiar gam aU Att j bw yKy to 
fm kia daagA^t migaet UtacaaAiHoaiAat tktmaUAfmfiiit M 
m earn $k$ marriai wiikmd timr eoiumt fhi* f iro p $rt g WRi* 
fitted a/ rml and penonal Mbilw, and numtgekttrgtdon tamd, 
Tkt daaghUr married mthout ikteonmU of the ir ud tt t . Wkat 
wot tkt tjfeet of the marriagt upon the propmig gimn kg Ikt 
miU^ and vUg f 

A. Ab regards the real estate and the money charged on 
land, the daughter forfeits all her interest ; but as r^^ards 
the personal estate, the coedition is regarded as merely m 
Urrortm and void unless there is a ii^ftover, and as there is here 
no gift over, the daughter does not lose the pcrsenal estate. 

11.— Hcsbasd and Wife. — Bettlements. 

Q. (five an ouilltu of a mnrrhigt MtUemeat «f root 
property. 

A. Date; Parties — (1) intended hiishotid, (3) intended 
wife, (3) trustees ; Testatum ; in consideration of intended 
marriage the settlor conveys the real property to the trustees 
in fee simple — To use of settlor and his heirs until marrisge, 
and afterwards — To use that the intended wife shall, daring 
the joint lives of herself and her husband, receive a yearly 
rent choige (payable half yearly, the first payment to be mad* 
six calendar months after the marriage) os pin money for Imr 
separate use without power Ui anticipate ; and subjeol 
thereto — To use of husband for life tant waste; vri&i N> 
mainder^To use that the wife surviving her bndwad diaQ 
receive a jointiire rent charge for life, commencing from the 
death, and payable half-yearly ; and subject tiieteto— Tb me ; 
of truste e s far 10(X) years to raise portions for younger ddl* 
dren ; and subject tlwreto— To use of first and other wms at 
the moiriage in tail male in succession, aeeotduig to eenkritgr ; 
toMhwBneinder— To use of the daughters as toBMtttteittoommeii 
jn tea,irith er oe s l e m a io de n i amongst them ; nlQi nemainili 
—To me d settlor in fee simple. Ibem riboold be domee ' 
(1) fixing amotmt of portions and givim htii^iiltd pywer at] 
. ■ 4'V? -1 ■!| 
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l^si^ointment with a hotchpot JbitUEe ; (2) declaring tmrta of 
p^on term ; (3) advancement clange ; (4) power for hus- 
Imnd to jointure a future wife, and charge portions for children 
of future marriage ; (5) trustees to be such for Settled Land 
Act and Conveyancing Act ; (6) power for husband (and after 
his death for trustees) to mortgage for improvements ; (7) hus- 
band to be tlie person to appoint new trustees; (8) any 
special clauses desired ; (9) settlement to be void unless 
marriage takes place within 12 months. (Prideaux, Yol. II.) 

Q. Sketch in outline a marriage settlement of £5,000 eonr 
sole belonging to the wife^ upon umml omitting all 

clauses and poivers sufficiently provided for by statute* 

A, Date; Parties— (1) intended husband, (2) intended 
wife, (3) trustees; liecitals — (1) of intended marriage, (2) of 
agreement for stattlcinent, (8) of transfer of consols to trustees; 
Testatum — Declaration that trustees should bold consols (a) 
until marriage, in trust for wife, and (b) after marriage, upon 
tlie following trusts, i.e,, (1) Trusts to retain, or sell and 
invest, with power to vary investments; (2) Trust to pay 
income to wife for life, for her separate use without power of 
anticipation, with it^mainder to husband for life; (3) Trust in 
remainder as to corpus and income for children as husband 
and wife, or survivor, appoint, and, in default of appointment, 
equally — ^sous at 21, and daughters at 21 or marriage, with a 
hotchpot clause; (4) Tnists (on default of issue) for wife 
surviving coverture absolutely, but otherwise as wife by will 
appoints, and in default of appointment to her next-of-kin 
under tbestatutesexcluding husband. Tbencome-Agreement 
to sotUo future acquired property on like trusts, if so intended ; 
Investment Clause ; Power to appoint new trustees conferred 
hf Conveyancing Act, 1881, to be vested in husband and wife 
and survivor ; SoUettor trustee to charge costs ; Settkmeiil 
lo hs void unless marriage within 12 months ; Testimoniiipi 
n.) If the settlement were of IIms husbaiid^i 
he would have the first life interest,, and the trest 
f on deiiiilt id issue wwld simply be for him aheoluts^. 
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Q, Wftol i$ Uu of o&ikig a h/oiAjpot 0fainit te j di fl iyi ^ 
tf t^poin^ateiU among dtUdhronf ^ow kont tuoh n tlomi 
mag operato favowraUy towarda tk$ ropmeniaiUm if a okHi 
dying i^on appoitUmeuL 

A. To prevent a child to whom an appointment has been 
made taking any share in the unappointed fhnds withoat 
bringing the appointed share into account. Under snob a 
elanse. the representative of such child will share the anap« 
pointed fund with the children to whom no appointments 
have been made ; whereas,* in the absence of the clausSi the 
children to whom appointments have been made will also be 
entitled to fdiare in the unappointed funds. ' * 

Q. How can copyhold*, Uaoeholda, and pononal okaddo 
settled to accompany /rtehold* in sfrtet atUlonumi t 

A. Copyholds should be surrendered to the use of trustees 
as joint tenants of a customary estate in fee simple upon 
trusts, and leaseholds and personal chattels should be 
assigned to the trustees absolutely to be held upon trusts 
and subject to powers and provisions — corresponding as 
neariy as law and circumstances permit with those relarii^ 
to the fipcobolds. But as rt^rds leaseholds and obattels, 
there must be a provision that they shall not vest absolutely 
in a tenant in tail by purchase unless he or she attains 21. 

Q. Vndtr a oeUlomenl, nneolaU was dwrgod wilA ^£10,000 
for younger children, and eulyeei thereto was oetUod in tIU 
ttsMol way upon the Jiret and other eon* of (he marriage in 
tan mate. The dded child of the marriage woe a danfh/Ur, 
tmttkafird eon pre-deeeaeed hie father, upon wkoeed^ the 
eetate daeaheed upon the eeeonddom eon. Would he and the 
Med dahshtor, or either ami which of them, be entitledte par- 
tieiipaleinMdimeionofthedlOflOOanungtheyoungertMldrent 
A. Hie eldest child being a dangbto’ woold be entitled 
to particulate in the division of the £10,000, but not tlw 
aeo^ bom «m younger cbildien, in meaning 
fboee not tabing the eetate under the lKn% settiemenfc 
f AdisMU, VoL n.) 

ko 
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Q. (a) Can an infant^ and if so, at what age, make a 
valid and binding settlement on marriage, and if so, howt 
(h)A married man conveyed an estate to trustees upon trust 
for his wife a/nd chil^lren, and aftermirds agreed to sell the 
same estate for mine to a purchaser with notice of the settle^ 
menu Can the purchaser iumst upon having the estate^ or is 
the settlement valid as against himf (c) Ay upon his 
marriagsy settled a jstrt of his oum jfrofterty ujpon trust for 
himself uniU he should disjxjse of the same, or l^ecorne bank^ 
rupt. He afletuxinis Itecmne bankrupt. Would such a 
settlement be binding upon his trustee in bankrujdcyf 

A. (a) All iiifttiiL not under 20. if a male, or 17, if a 
female, can make a binding' nettlemeiit on his or her marriage, 
with the hunrtion of the (Nmriof (-hancerv under 18 & 19 Viet., 
c. 4H. ih) If the settlement is really a voluntary one, the 
aettlement will ho void as against tlie purchaser, even 
although, at the time he purchased, lie had notice of it, 
under the provisions of the 27 Elizabeth, c. 4. (c) No; 
auoh a settlement will not he binding on the trustee. If, 
however, A acquired any property with his wife on the 
marriage, the settlement will l>e considered to be made with 
her property, and be valid up to tlie value of the property 
so received. (Prideaux, Vol. II.) 

p. Note the effect of mm^iage upon the wifes f}*eeholdSy 
leaseholdsy efioees in action, and choses %n possession 
re^pedively. 

A. Sy the common law — the husband became entitled to 
receive the rents and profits of the freeholds during the 
coverture, and, if he survited her, might have an estate by 
curtesy for his own life ; be could deal w ith the leaseholds 
in anyway except dispose of them by will, and, so far as be 
did not dispose of them infer riros, they passed to tlie stur* 
vivor ; the choses in possession vested absolutely in him ; 
and the choses in action vested absolutely in him, provUed 
be reduced ttiem iutopoesession during the coTerture, oihar* 
vriee they peseed lo the survivor, but, if he survived, he took 
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«8 administrator. Equity pennitted property to be given to 
the separate use of a woman, in wbieli event the husband 
could only take (1) what the wife chose to give him, and (2) 
curtesy out of undisposed of freeholds of iiJiheritanoe» and 
(3) undisposed of chattels real as her administrator ; it also 
permitted the restraint on anticipation, which prevented her 
giving him anything l)eyond the income as it fell due; it 
also gave the wife her equity (or right) to a settlement out 
of her chose in action, which the husband could only reduce 
into possession by the aic> of a court of ec|uity ; and it set 
aside a st'cret conveyance or settlenuuit by a woman pending 
her luarnage as a fmud on marital rights, e}0Cept in a few 
rare instances. The Legislature » by 33 A 34 Viet., c. 93, 
ena^'ted that il ) the wages, earnings, and savings of every 
manied woman should he her wqiorate property ; and (2) 
that jxmm malty acquinnl as nexi-of-kin, and money not 
exceeding under a deed or will, and the rents and 

profits of freeholds and copyholds licqtiireil hy descent, should 
be separate property wlu*re the mamage was after the 
9th August, IH7(). and tln^ projx'rty was acquired during 
coverture; and lastly, by 45 A 40 Viet., c. 75, it is enacted 
(1) that all real and personal pro|)erty iMslonging to a 
woman married after 1832, or coining to her during the 
marriage, shall be her separata prt>perty ; and (2) that where 
a woman was married Ix^fore 188.3. all property, ** her title 
to which, whether vested or contingent, and whether iu 
possession, reversion, or remainder, shall accrue*' after 
1882, shall be separata properly. In constroing the words in 
inverted commas, the Court of Apjieal held, in Xieid v, Beid, 
81 Ch. D., 402, 66 L. J., Ch.,294. that where a revertionaty 
interest was acquired before 1883 by a married woman, but 
it fell into posseesiou after 1882, tbo Act doea not make tbie 
eeperate property, as there can only be one accrual of 
title. 

Q. How/a/r i$ the coMurtmte <jf (hi neesasoty (1) m 
tmmymm hy her tmeiband of hi$ /rookoMo^ oopyhol^, and 
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Q. (a) Can an infant, and if go, at what age, make a 
valid and bimling eeliUment on marriage, and if go, howf 
(b) A married man conveyed an estate to t'lmstees upon trust 
for his wife awl children^ awl afterivards agrml to sell ths 
same estate for indue to a purchaser with notice of the settler 
menL Can the purchaser insist upon having the estate^ or is 
the settlement valid as against himt (c) A, upon his 
marriage^ settled a pari of his own profrerty ujron trust for 
himself until he should disjfose of the same^ or frecome bank-- 
rupt. He afterwards Irecame bankrujd. Would such a 
settlement he binding upou his trustee in bankruptcy f 

A. (a) Ml infant not under 20, if a male, or 17, if a 
female, can make a binding' Hettlement on bis or her marria^^e, 
with tiu* Kunotion <»f the (’ourt of('banceiy under 18 & 19 Viet., 
c. 48. (A) If the Hettl(‘m(‘nt is really a voluntaiy one, the 

settlement will be void as uf^^ainst the purchaser, even 
althou^'h, at the time he purchased, he had notice of it, 
under tlie provisions of the 27 Elizabeth, c. 4. (c) No; 
such a settlement will not be bindin^^ on the trustee. If, 
however, A acquired any property with his wife on the 
marriage, the settlement will be considered to be made \\ith 
her property, and be valid up to the value of the property 
so received, (Prideaux, Vol. II.) 

Q, Xote the effect of marriage upon the wife'^s freeholds^ 
leaseholds^ chases in action, awl chases tn j)osseseion 
re^ffsctively^ 

A. By the common law — the husband became entitled to 
receive the rents and profits of the freeholds during the 
ooTerture, and, if he sunnved her, might have an estate by 
euftesy for his own life : bo could deal with the leaseholds 
ill any way except dispose of them by will, and, so far as he 
did not dispose of them mfer vivos, they passed to the sor- 
rivor ; ilie chosos in possession vested absolutely in him ; 
wd the clioses in action vested absolutely in him, provided 
he leduced them intopoMSsion during the coverture, other- 
wise they passed to the sordvor, but, if he survived, he look 
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M administrator. £17111^ permitted property to be given to 
the separate use of a woman, in whicli event the husband 
could only take (1) what the wife chose to give him, and (2) 
curtesy out of undih{H>seil of freeholds of iuheritanoet and 
(S) undisposed of chattels real as her administrator ; it also 
permitted the restraint on anticipation, which prevented her 
giving him anything beyond tlie income as it fell due; it 
also gave the wife her eijuity (or right) to a settlement out 
of her chose in action, which the husband could only reduce 
into possession hy the aic> of a court of equity ; and it set 
aside a secret conveyance or settlement by a woman pending 
her marriage as a fraud on marital rights, e^ecopt in a few 
rare instances. The Legislaturf, by 38 & 84 Viet., c. 93, 
enacted that tl) tlie wages, etirnings, and savings of every 
married woman should ho her se|>arate projHJrty ; and (2) 
that fsu'sonalty ucquirtMl tis next-of-kin, and money not 
exci'cdiiig i’2(X> under a deed or will, and the rents and 
profits of freeholds and copyholds acquired hy descent, sliould 
lie separate property where the inarriitge was after the 
9th August, IH70, and tlie proj>f>rty was acquired during 
coverture: and lastly, hy 45 A 4(i Viet., c. 75, it is enacted 
(1) that all real and i>enioiial property Indonging to a 
woman married after 18H2, or Ciuning to her during the 
marriage, shall be her separate property ; and (2) that where 
a woman was married l>efore 1883. all property, ** her title 
to which, w*hether vested or contingent, and ivbether in 
possession, reversion, or remainder, shall accrue after 
1682, shall be separate proi>erty. In construing the words in 
inverted commas, the Court of Api>eal held, in Beid v. Beid, 
81 Ch. D.. 402, 56 L. J., Ch., 294, that where a reversionary 
iniexmt was acquired before 1883 by a married woman, but 
It fell into possession after 1882, the Act does not make tibia 
separate property, as there can only be one accrual of 
title. 

Q. Him far is the concurrenee of the wife neeeeeofry (1) m 
eenwyintce Aer hueband of hie frmholdOf oopj^hotde, md 
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UamiuMs respectively ; cmd (2) in conveyamce by him of her 
Ofwn freeholds^ cof^hoUls^ and leaseholder 

k. (1) It is not necessary at all, as under 3 & 4 Wm. 4, 
c. 106, alienation by the husband bars dower (where the 
marriage is after that Act) out of estates of inheritance, and, 
as to leaseholds, it never was necessar} . (2) By Common 
Law, as regards her freeholds and copyholds, she must 
concur by deed acknowledged, as othen^'ise the husband 
could only pass his right to the profits during the coverture 
and his curtesy estate (if any) ; but as regards her leaseholds 
it was not ncccssaiy. If the marriage took place before 
1B88, but [she* lieconie entithnl to any of the properties for 
the first time after 1882, or if the marriage was after 1882, 
then in any event she alone can dispose of the property. 

Q. A huehand hae contracted to sell his wife's reversionary 
leaseholds. Is her concurrence In tie conveyance necessary^ 
and, if so, must she acknowledge the deed t 

A, Unless the leaseholds are separate use property, the 
husband has the same rights in his wife's reversionary 
leaseholds as he has in her leaseholds in possession, and can 
dispose of them by act inter vivos without her concurrence 
(Donne v. Hart, 2 K. A M., 360), unless the interest is of 
such a nature that it cannot possibly vest in the wife during 
coverture. (Duberiey v. Day, 16 Beav., 33 ; Prideaux Vol I.) 
If it is separate use property, then his contract to sell is 
valueless, as she only can dispose of it. 

Q. A huAand and wife, warned in 1868, propose to 
borrow money on lAe security of the wife's rwersUmary one* 
A4rd[ Jiars sapedant on her moihm^s death, and not settled to 
her stpanUs nee, in the residuary estates bequeathed by the 
wilts of her grandfather who died in 1856, and of her father 
wha died in 1676. The eetatee consist of consols and railway 
ilodba What sort of ssour^ can they give, and what pro^ 
emikms should the tender 

JU As the wife's title aomed in 1865 and 1875 lei^eo* 
tim pop s ety it not made e^asale use ptaportf hf 
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Statute. (Held v. Reid, anie page 183.) As regards tbe 
one-third share under the 1855 death, that is a reverstonaxy 
interest in ]>e]’sonalty acquired before 1858 and consequently 
Malins' Act (‘20 A- ‘21 Tiet., c. 57) gives no power of disposal. 
The wife's power of disposition is therefore in abeyance 
during the coverture, and the mortgiige executed by both 
will merely pass the interest which the husband has, i.e., his 
expectant right to the fund if it falls into possossion during 
his life, subject to the 'vifo’s equity to a settlement, and also 
subject to 1)0 lost by both* the tenant for life and the wife 
Bundving. the husband ( Purdew v. Jackson, 1 Russ* 1.) 
But as to the sliare under the 1875 death, the*husband and 
wife are empowered by Malins' Aet to dispose of it by deed 
acknowletlged. The hinder shouhl take an assignment by 
way of mortgage of both interests; enquire of the trustees 
in lx>th eases if they have notice of any othcu* charges ; and 
give notice to them of the assignincnt tis H(H>n as madts, 

Q. H'Aut alieraiion han Wn mad0 ty ihe Conmyarusing 
Ad, 1881, teiM rf^ptd (o coikvetjanee by a husband to his iet/s, 
and by a tm/e (a her huslxtud f 

A. By section 50, either may, after 1881, convey to the 
other freehold land, or a thing in ac*tion, by the like xueans, 
by which either miglit convey it to a stranger. IMor to 
1882, this would only have l>een done by conveying to a 
third person to the use of. or in trust for, tbe husband or 
wife. 

Q. H'Aot power of tesiamsfdary disposition of rsal and 
personal property respedively had a unarrisA woman before 
Isi January^ 1883, and what additional power of Ustemsntary 
disposition dot» she poesese si nce that dais t 

k. Before that date, a married woman could only malce a 
will of real or personal estate settled to her is|>arate use as 
of right, fuad a will of personalty, not being sepaimte property* 
with her husband's consent, which might be revoked at my 
twtwi Move probate ; but since that date, idle has also the 
added powers (1) if xxmrned before 1888* el a will 
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of all property coming to her during the coverture after 1882, 
and (2) if married after 1882, of willing all her property at 
the date of, and also acquired during the coverture. (In re 
Price, Stafford v. Stafford, 28 Ch. D.; 709; 64 L. J., Ch., 
6090 

Q* lf7iai is meant hy the acknowledf/meid of a deed by a 
married vmtutn f Hoir far ie acknotvledgmeni neceemry in 
the conveyance of freeholds by 'iimtien who were married (a) 
before^ and (h) after 1882 ? 

A. The examination of the \foinan apart from her hus- 
band, V)ofonj a judge of the Superior Courts or a County 
Court, or on<? coinmissioner appointed for the purj>ose under 
the Fines end liecoveries Act, as to her knowledge of the 
deed and to ascertain if she freely and voluntarily consents 
thereto. (3 & 4 Wni. 4, c. 74, sec. 80 ; 45 & 4G Viet., c. 39, 
sec. 7.) (u) It is always neees.sary, except where the pro- 
perty is settled to her separate use (and even then to pass the 
legal estate if that is vested in the husband), or acquired 
after 1882 ; (6) it is not necessary in any case, by reason of 
the provisions of the Manied Women’s Property Act, 
1882. 

Q, How far U a jim>vieiou that a life hderent yiveu to any 
pereon under a eetUernent ehaU ceaee on banhniptcy or (diena-- 
tion valid 1 

A. Unless there is a gift over, it is simply void. But 
assuming there is a gift over, then (1) if the proi>erty settled 
comes from the life tenant, the gift over is good against his 
alienees, but void against the trustee under his bankruptcy ; 
but (2) as regards property coming from any other person 
(f.p., where such an interest is given to the husband in a 
idtilement of the intended wife's fortune) tbe provimon is 
altogether good ; and (3) if a husband has received part of 
bhi wife’s fortune on tbe marriage, and settled his own 
property with sucli a life interest for himself, the proviakm m 
good to Uie extent of the wife's fortune which hesorsemvod. 
(PfeUeaux (Dissertilion on Settlements), Vol. U.) 
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Q, What nr$ the requUik$ Siicf incidm^ of ilmmrffrmimwk 
and emie»y J 

A. Tbe requisites of dower as uow existiug, uuder the 
3 & 4 Wm. 4» c. 10a, are (1) marriage, (2) death of tlie hoe* 
baud, leaving some estate of inheritance (either legal or 
equitable) not disposed of by him, and without his having 
barred the dower, which ho may do by a simple declaration 
in any deed or bis will. The requisites to freol>ench are (1) 
a custom in the particular manor allowing it, (2) death of tbe 
husband leaving some estate undisposed of by him out of 
which, according to the custom, she may claim it. It may 
be noticed that 3 k 4 Wm. 4, c. 10*5, does not apply to free* 
bench. The requisites of curtesy are (1) iinuriage, (2) seisin, 
(3) issue horn alive cupahh) of inheriting, and (4) death of 
the wife. The incidents of all the foregoing may lie stated 
to Ix) the right of holditig the pnqierty in question for life; 
with ceitttin powers t»f leasing conferre<l hy 40 k 41 Viet., 
e. IH ; and as n*gards curtesy only, all the powders of a tenant 
for life under the Settled Land Act, 1B82. 

Q. Dtscribe the nature, and incUUtU» of a te}uuwy by th$ 
curteery. 

A. It is a life estate which the husband takes in all his 
wife's lands of inheritance in possession, of wlucb she waa 
tbe legal or equitable owner in severalty or in common, pro* 
vided (1) bo survives her, (2) there was a legal marriage sub* 
sisting at her death, and (3) issue l>oru alive capable of in* 
beriting. It attaches to separate use property, tmless the 
wife has disposed of it by deed or will. As to gavelkind 
lands, it is independent of tbe birth of issue, bat only 
extends to a moiety, and ceases on re-marriage. A tenant by 
ciirt 4 Miy (but not a tenant in dower) has all the poweia of a 
tenant for life under the Settled Land Act, 1882. 

Q* In what cams is a wife now tlowabUt and how eon Asr 
right to dower be dmfmiod by her husband f 

A. She is now dowabls only out of estatss of inheritanes 
Oegal or equitable) of which ber busbatid diespemessed, sii4 
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tdiidi be bae not diq> 08 ed of by bis will. Tbe busband can 
defisat ber right to dower by ordinary declaration for that 
purpose made by bim, by any deed, or by bis will ; tbe wife’s 
dower is also subject to the debts of tbe husband charged on 
the land, (3 & 4 Wm. 4, c. 105.) 

Q, By what methodt can dower be barred f State the rule 
a$ U> legaeiet in etUie/aetion of dower. 

A. If tbe parties were married since 1st January, 1834, 
tbe dower may be barred by a simple declaration mider 
3 A 4 Wm. 4, c. 105. If prior t<Fthat date it can be barred 
by legal jointure, a fine, or uses to bar dower. The point as 
to a legacy in satisfaction of dower would of course only 
apply to the case of persons married on or before 1st January, 
1834. Wliere the will contains provisions inconsistent with 
tbe assertion of her right to dower, the legacy will satisfy it 
in the sense that she will be put to her election and not 
allowed to claim the dower and the legacy. 

Q. H'Aat woe Ote modem form of a limitation to ueee to 
bar dotoer, and in what doee its efficacy eriet f 

A. A general power of appointment by deed was first 
given to the purchaser, by which he could dispose of the 
lands for airy estate at any time during his life ; in default of, 
and until appointment, the lands were given to the purchaser 
for life ; and on determination of that estate, by any means, 
in tbe purchaser’s life, a vested remainder was given to a 
trustee and his hairs during the purchaser’s natural Ufe in 
trust for him ; with an ultimate remainder to tbe purchaser, 
bis heirs and assigns. The efficacy was that it prevented 
dower attaching, fnr during tbe life of tbe purchaser he had 
BO estate of inheritance in possesaion. 

Q, WktU are a seme’s yrnnhuv, and parapher- 

leaUa: and what arreare of pimemonay are reeomeMe by her 
swtd her legal ptreonal repreeentative ree pecti a dy f 

A. Piu>money is a yeariy allowance seemed to the wife 
bf ial»>nnptial settiiamait for dress and personal ffipnnsoo 
ndtslls to ttie poaitioD the huAond. The wiis ean 



BBAL AHD FBRSOHAIi PBOnUHTT. 

lecoTer one year*8 arrMrs, naiUs the husband has paid all 
her personal expenses, in which case she can recover nothing ; 
unless she has complained and been assured by her husband 
that she will have it ultimately, in which ease she can 
recover all the atrears. The wife's i^epresentatives cannot 
(from the veiy nature of the proi)ei*ty) recover any arrears. 
Legal jointure is a competent livelihood of freehold for the 
life of the wife at least, to take effect presently in possession 
or profit after the death of the husband ; it was an effectual 
bar of dower ; it had to l>e made to the wife directly and not 
to any one in trust for her, and in lieu of her whole dower* 
and before marriage. Equitable jointure is a iirovision out 
of freeholds lacking any of the above-mentioned particulars, 
or a provision out of personalty ; atul only put the wife to 
her election l>etween it and her dower. Paraphenmlia com* 
prise the wife's wearing apparel and omarnonts and gifts of 
jewels, &c,, from her husband, to which she is entitled, 
beyond her dower, provided the husband predeceases her 
without liaNing dis|K)H(Hl of them in his life. They are liable 
to the husband's debts, and must carefully be distinguished 
from separaU; estate. 

Q. What is the effect of the Manned Watiisn's Property Adf 
1882, with respect to graids of probiUe and administreUum af 
personal estaU f 

A. It enables probate or administration to be granted to 
a married woman without the assent of her husband ; if so 
granted, it enables her to deal with the property without his 
concurrence; it makes her separate estate liable for any 
devastavit; and it releases the husband from all UaUHty 
unless be has acted or intermeddled in the administration. 
(Bee section 24.) 

12.— iKCORPOREAZi HBnEDITAirBKTe. 

Q. Enumetaie and dassify the prindpal Unde of moor- 

lisraf ft(iiiinsiifi 
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A. Accotdiiig to Blackstone, incorporeal hereditaments 
axe chiefly of 10 sorts. 1. Advowsons. 2. Tithes. 3. Com- 
mons. 4. Ways. 5. Offices. 6. Dignities. 7. Franchises. 
8. CorrcKlies or pensions. 9. Annuities. 10. Bents. They 
have been classified as 1. Appendant 2. Appurtenant. 3. 
In gross. 

Q. Define common appendanty and show in what respects 
this right haa been especially favoured by the law. 

A. The Common Law right of every free tenant of arable 
land to depasture on the lords* wastes all cattle needed for tillage 
and manurance of the lands. The Common Law favoured 
it by holding that it was implied in a grant of arable land as 
of necessity ; and that it is not necessarj^ to prescribe for it, 
as it arises by operation of law' and in favour of tillage ; and 
that it is apportionable, and is not lost by afterwards con- 
verting the amble land into pasture or building on it. 

Q. Mentian the chiracierisiics of comimns^ (a) appendant ; 
(b) appurtenant ; (c) in gross. 

A. Common appendant arose from necessity, and was the 
Common Law' right of every free tenant of arable land to 
depasture on the lord’s w'astes all cattle needed for tillage and 
manurance of the land (i.e., horses, cattle, and sheep, w'hich 
are thence called commonable beasts) ; the number of beasts 
put on was not to exceed as many as the common would 
feed during the winter ; as it is of common right, it need not 
be prescribed for, and on a sale of part of the lands in respect 
of which it arises, it can be apportioned ; and it passes along 
with the lands in respect of which it arises. Conunon appur- 
tenant is annexed to some corporeal hereditament, but is 
against common right because it depends on a special grant 
(either express or implied from long usage) ; it cannot be 
•ppoiti<med| and fails altogether when it cannot be exercised 
in its integrity ; it may be created at the present day ; and it 
diO passes along with the property in rei^eet d which it is , 
ditoed. Common in gross is the right of the owner to a 
^rmdn oot of tbe buods of kiio(h«r, 
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grant to the commoner^ and^not aa appendant or appur* 
tenant to any corporeal hereditament ; it requires a deed for 
its transfer. 

Q. Ejtjdain the rule (hat rtni^ehargee ami righte of com* 
nu>fi appurietumt should be reganieil as being ** against com* 
moil right*" }\%jU coneetptences have Issen dednmi from the 
rule with reejyeet to here<iUaments of these kiiuts t 

A, They are not of common for they do not arise 

by implication of law o*ily as did common appendant, but by 
express grant, or (os to comiuou appurtenant) by prescription 
or custom ; and, unlike common appendant, they may be 
created at the present day. Common appendant was extin* 
guished by purchase of all the lands over which the right 
existed ; but reiit-chargoH and coinnionH appurtenant were 
regarded as entire and issuing out of every part of the land 
charged. Ctujsequently, the purchase or release tif any part 
of the lands 8ubjt*ct to a rent-charge, or common appurtenant, 
destroyed the charge or common. By 17 A IB Viet., c. 1)7, 
the rent-charge was made apportionuhle, ami by 22 Sc 28 
Viet., c. 85, the ndiMtse of a portion of the lands from the 
rent-charge no longer destroys the whoh? rent-(diarge. 

Q. (a) What is coinvion of pidart f (l») ]Vhat are the 
tfvo kinds of comvwn of pisiure usually met with t (c) When 
rights of common are appurtenant to land, will they pass by 
a conveyance of the land without mention of the ajjpur^ 
iemtncee t 

A. (a) Common of pasture is the right of taking part of 
the produce of another man's land by the mouths of common* 
able beasts, (bj Common apfiendant and common appor*- 
tenant, (c) Yes. (Solme v. Bullock, 3 Lev., 165 ; Saebe* 
verill V. Porter, Cro. Car.,4B2; see notes to Tyrritigham's 
Case, Ti^br*8 Conveysnciiig Cases.) 

Q. Whai are the primcipal methods by uMck righls of 
eornnam may be sztinguisked f 

JL By express release ; unity of seisin ; or abandonment. 

Qm Whai is an eassmeni f State what is meant by an 
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afimaiim mmnsnif a/nd what is mecmi by a fWffative ea$$- 
meni. Owe an inekmee of each. 

A. An easement is a privilege without .profit which the 
owner of one tenement, which is called the dominant tene- 
ment, has over another, which is called the servient tene- 
ment, to compel the owner thereof — ri) to permit to be done, 
or (2) to refrain from doing, something on the servient tene- 
ment for the advantage of the dominant tenement. The 
former is called an affirmative easement, and the second a 
negative easement. An inatat\pe of the fonner would be 
where the owner of Whiteacre has a right of way over Black- 
acre, he can,comi|i^the owner of Blackacre to permit him 
to go along the way. An instance of the second would be 
where the owner of Wliiteacre has ancient lights in a house 
on his estate, be can restrain the owner of Blackacre from 
doing any act on Blackacre which will deprive him of his 
accustomed light and air. 

Q. Expkiin p^^eecrlption and cueimn ; coatimious ami duh 
eoniimuma easenimte, 

A. Prescription, which is personal, is for the most part 
applied to persons being made in the name of a certain person 
and his ancestors, or of those whose estate he held, or in 
bodies politic or corporate and their predecessors; but a 
ouatom, which is local, is alleged in no |>erson, but laid 
within some manor or other place. Continuous easements 
are those of which the enjoyment is, or may be, continual 
witiiout the necessity of any actual interference by man, as a 
waterspout, or right to light and air, or drains ; discontinuous 
easements are those the enjoyment of which can only be had 
Iqr the interference of man, as rights of way or a right to 
^w water. 

Q. Under wkai eireumeUmcee does tkmre arise a way ef 
esssss&Uyf Horn i$ it imiUtd, and bj/ whom uitto lotdtdtd, 
lAmmonUumomamjfitamUabUt 
, -.iu k waf of neoeMt^ oiuea whece s nua grtnte 
»fiieeof teBidintlie uMUibof hkifi«ld,arwlM>«tegrMator 
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ooBveys all the lands sarrdluiding his 'field, and retains 
the field, provided in neither case an express right of way is 
granted or reserved. It is limited to such a right of way as 
will enable the owner of the close to enjoy it in the same 
condition as at the time of the grant, e.g., if the close is 
arable or meadow, the ow^ner may not put up houses and 
claim a right of way to them for his tenants, (incorporation of 
London v. liiggs, 13 Ch. Div., 798.) The gi-anit'e is restricted 
to such one way as will be convenient for the reasonable 
enjoyment of the pnunise^; but, subject to this nile, the 
grantor is probably ju.stifiod in assigning such a way as he 
can best spare. (Woolrych on Ways, 34.) , 

Q. DiMinguMi msenients from thoatr rights which^ though 
similar to them in other res/>fc/s, are not anntwed to the 
ownership of InmL 

A. The distinction is that easements are rights of pitv* 
pcrty enjoyed by a jKsiaon as accessory to his ownership of 
land, and for its convenience over the land of another, by 
reason wherc!of the latter is bound to (Hmiiit some definite 
use (not involving participation in the »u)il or its produce) of 
Ins land, or to refrain front some particular usi^ of it ; whilst 
an easement in gross is a right similar in t'Xtent hut not an* 
nexoil to the owiicraliip of land, and exists because of a 
licence to do on another person^ land Uiat which, withont 
such licence, would be a trt'spass, and is not alienable, and 
may be determined at any time by the withdrawal of the 
licence. ( Kd ward's Com{>eucliuni ,271, 272. ) 

Q, Define the easer$ienl of watercourse, and spcplain the 
various n^eihods by which it may be acguired* 

A. The right which a man has to the benefit of the flow of 
water in a defined channel. It may l>e scquired by axpieas 
grant, or implied grant, or prescription under 2 & 3 Wm. 4, 
e. 71, or statute. (Sury v. Ptgoi, Indermaiir*s Conveyancing 
and Equity Cases, 11.) 

Q* By what moans may easements be eestingmshsd 1 
k. m$y be extin^bed by express release, hy the 
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authority of Act of Parliament, by unity of seisin, or by 
abandonment. As to abandonment, it is not necessary to 
show any definite period of non-user ; it' is not so much the 
duration of the cesser as the nature of the act done by the 
grantee of the easement, or of the adverse act acquiesced in 
by him, and the intention in him which either the one or the 
other indicates, which are material. As to extin^shment 
by unity of seisin, this will not occur where the easement is 
one of necessity, or is some right arising ex jure mtura, 
(8ury V. Pigot, and Notes, Indennaur’s Conveyancing and 
Equity Cases, 11.) 

Q. What rhange tva$ made by ike Prescription Act in the 
law respecting rights to light and rights of way respectively ? 

A. Fonnerly a title by prescription could only l)e acquired 
by enjoyment time out of mind, i.e., since the first day of 
the reign of llichard I. ; then the judges established an arti- 
ficial rule by which twenty years* adverse and uninterrupted 
onjo)mient of an incorpoi’eal hereditament, uncontradicted 
and unexplained, was cogent evidence from w'hich the jury 
should be conclusively directed to presume a grant or other 
lawful origin of the possession. The Prescription Act, 2 & 3 
Wm. 4 , c. 71, enacted (inter alia) that rights to light are 
to be indefeasible after enjoj'ment without intennption for 
twenty years, unless enjoyed by consent in WTiting; and that 
rights of 'Way and other easements (except light) are not to 
he defeated, after twenty years of such enjojTnnent, by merely 
•bowing the precise time when they l>egan to be enjoyed, 
and after forty years of such enjoyment are to be indefea- 
sible; and as to rights of common and other profits d prendre 
(except tithes, rent, and services) fixed the periods of tliirty 
and sixty years. The time must be reckoned back from the 
date of action brought ; and interruption must be ^uiesoed 
in for a year after notioe, or it is of no atnil. 

What intmrsd has the owner of an luieotmon in the 
pmmnage hemm and gUh$ lands? If As sdU the adtmmn 
dmimf a vaoamoy of the living^ tiAol resuU onssmt 
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A. As patron, he enjoys tSe perpetual right of presenta* 
tion to the benefice ; but he has no property or interest as 
such in the parsonage house and glebe lands. The advowson 
passes Tinth U)e exception of the right to present on that 
particular vacancy, which is considered too sacred a thing to 
be bought and sold, the sale of such a right lieing simony ; 
the vendor accordingly presents whom he will, and, if he 
docs not present within six mouths, the right lapses to the 
bishop, and in turn to ..he archbishop and, finally, the Crown. 

Q. In what cams^ and subject to what reiitricthm^ can 
quU^rmits and other perpdnal charges be compnlsorUy rs- 
deemed f 

A. Wliere there was, at the end of IHHl, a quit*rent, chief 
rent, rent-charge, or other annual sum issuing out of land— 
not l>eing tithe rent-charge, or a rent reserved on a sale or 
lease, or a rent payable under a building grant, or a payment 
which is not |H‘qH‘tual‘-any [lerson interested in the land 
may, by signed writing, re<|uire the Land (^uimiissioners to 
certify under seal tlu' sum in considemtion whereof the rent 
may Ixj redeemed, and may then give one month*B notice in 
writing to the person who is absolute owuier of tbo rent, or 
can absolutely disixise thereof, or cun give an absolute dis* 
charge for its capital value, and may then pay or tender the 
certified value to such {lerson, and on proof thereof get a 
certificate from the Commissioners absolutely freeing the 
land. (Conveyancing Act, 18BI, section ib,) 

Q. State the meaning of the foUotoing terms : — FranefitsCf 
lay-4mpropriator. 

A. A franchise is a royal privilege subsisting in the hands 
of a subject, eg., to have a market, forest, fishery. Lag- 
impropriator denotes the owruer of an advowsdn who has 
obtained it because it was vested in Henry 8 by statute and 
was afterwards granted by the Crown to a layinan as a lay 
, mteiest. (Edward's Comndbdium, 258.) 

Etqdain ike meanii^ of the term *^ftse-fiskmpT 

A. A free-fiekerg is the exclusive ri|^t of Miing in a 
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public river, and is a franchise* granted by the Crown to, or 
vested by prescription in, a private person and his heirs; the 
owner has a qualified property in the fish before they are 
caught ; grants of this description can no longer be made by 
the Crown, being prohibited by Magna Charta. (Stephen’s 
Commentaries, 10th edition, 674-676.) 

Q, Dewribe the legal nature and incidenU of pereonal 
annuUiee. 

A. A porsonal annuity is an incorporeal chattel and per- 
sonal property ; it consists of an annual payment not charged 
on real estate ; it may be limited to the grantee, or to him 
and his heirs, or the heirs of his body ; if given to the grantee 
and his heirs, it will descend to the heir on an intestacy, but 
will pass under a bequest of all the grantee’s personalty ; if 
given to thc3 grantee and the heirs of his body, the grantee 
takes a fue-siinplo conditional on his liaring issue and not an 
estate tail, but on his death without having had issue the 
annuity ceases; if given to the grantee for ever, it will 
devolve on the grantee’s legal personal representative and 
not on his heir. 


13. — Copyholds. 

Q. What woe the origin of inaiwrel Can they now be 
ermted 1 Mention the legal hwidetUe of a manor, 

A. They originated in the large tracts of land granted by 
the Conqueror to his followers ; which, being much larger 
than the tenant in capite could make use of in person, were 
subinfeudated or granted out by him to be held of him under 
certain st^rvices. They must all have been created prior to 
tiiie statute of Quia Emptores, 18 Edw. 1, c. 1, which put an 
end to subinfoudatiou. By the grant of ** a manor ” will 
pass the demesne lands, the freehold of lands held by copy- 
hold or cQctomuy toiuinlB. the pastores, wastes, commons, 
miims, minwmls, qoatriss, woods, and tire ground and a<nl 
tiMnof. fidwaes, iotiiy, auit of oouii, rntta, and guwrally 
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all the services, Courts Baron with the fines and perquisites 
annexed thereto, Courts Leet with the like fines and perqui«* 
sites, franchises and advowsons appendant. (See also Con* 
veyancing Act, 1881, section G.) 

Q. Explain the nature of the lonVe right to a fim on the 
alienation of eopykoliie, 

A. It is a right founded on the custom of manors, la 
some manors the fine was always fixed ; in others it was 
anciently arbitrary. An arbitraiy' fine is limited now to two 
years improved value of the* land after deducting cpiit rents. 

Q. Describe the himh of fines pa gable % custotn 

in respect of copglu}ld estates. * 

A. Fines have been c lassified as payables (1) on the death 
c»f the lord, (2) on change t»f the tenant, arjd (d) fc»r liccnccH 
to empower the tenant to ulieiiatt*, to demise for inoiv than 
one year, and the Adinittanc<*-tmeH are either certain 

or arl>itrarv. but the arbitrary fine nuist Ik* reaHonable and 
must not c*xceed two yeani* clear intrinsie value (t*xcept in 
the case of joint tenants and (»f rc*mainder-meii for lives) 
where the copyholder has a right to demand admission. 
(Elton on Copyholds, 128.) 

Q. H7<at difference is there between copyholds and ewdo^> 
rnary frethol<lsf To wlurtn^ in each cfisc, do the miiUfraU 
belong^ and what rights has the owtwr of getting them t 

A. The former are always expressed to be held ** at the 
will of the lord," whilst the latter were never expressed to 
be HO held. In both cases the freehold, and consequently tlie 
minerals, belong to the lord ; but be may not enter on the 
surface of the lands to work them without the tenant's con* 
sent, although he may work them from a shaft sunk on 
adjoining land, taking care he does not injure the surface. 

How far can estates tail be created in copyhold^ and 
how, when created^ can they be barred f Explain the origin 
^of the differences between freeholds and eopykeUk wUh regard 
to etialm taiL 

A. Only wfami there is a custom of the pertseulsr manor 
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allowing estates tail ; if there is no such custom, a surrender 
of copyholds to A and the heirs of his body gives him an 
estate analogous to the fee simple conditional created by a 
like grant of freeholds prior to 13 Edw. 1, c. 1. Estates tail 
in copyholds are barred— (1) if legal, by surrender; (2) if 
equitable, by surrender or deed. The consent of the pro- 
tector (if any) is necessary ; and the transaction is enrolled, 
not in Chancery, but in the court rolls of the manor within 
six months (3 & 4 Wni. 4, c. 74). The distinction between 
copyholds and freeholds arises fnom the fact that the former 
are regulated by custom, which is their very life, and are 
not included* in the statute De DoniSf which relates only to 
freeholds. 

Q, In wh(U vumner are copyholds conveyed f How is a 
niortgage of copyholds umuiliy effected f 

A. By surrender and admission, duly enrolled on the 
court rolls of the manor. They are mortgaged by con- 
ditional surrender. The mortgagee, to avoid pa\ment of the 
line, docs not usually take admission unless he wishes to sell 
under his power of sale. When the mortgage is paid off, no 
re-Hurrendcr is necessaiy, unless the mortgagee has l>een 
admitted; but a memorandum signed by the mortgagee 
acknowledging satisfaction of the mortgage is entered on the 
court rolls, and this vocatc^s the conditional surrender. 

Q. Hotv can copyhold property be enfranchised or eon^ 
verted irdo freehold f 

A, (1) By voluntary conveyance of the freehold from the 
lord to tlie copyholder, (2) Under the pro\d8ionB of the 
Copyhold Act, 1841, by agreement where the manor is settled 
or the present owner is under disability. (3) By agreement 
under the Settled Land Act, 1882, if the lord of the manor 
is a tenant for life under that Act, (4) C/ompulsorily, at the 
instance of either lord or tenant under the Copyhold Acts, 1852 
to 1887, effected by the award of the Land Gcanmissimiera 

Q* Wkai is the best mode of devising eopgholde Imsl for 
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A. They should not be i&taally devised to the trustees ; 
but a simple direction should be given to the trustees to sell, 
by which means the necessity of the trustees' admittance 
will be avoided. 


14,-~Lkasbi£olds» Ac. 

Q. Df^fcriU and dUtinffaish the chitf mriellfit of ckatUl 
interests hi laiul. 

A. They are those* esUidtes in huul which are less than 
freehold, viz., (1) estatoH for years, (2) at will, and f3) at 
sufferance. The is lui estate for a fix<5d |>eriod of time 
having a certmn ending ; the second is an estate detennin 
able at the will of either party ; and the third is the estate 
held by a person who has lawfully come into possession, and 
is now iu)lding over after the tennination of that tenancy. 
A n)ortgage may also be referred to the head of a chattel 
interest in land. 

Q, Whai cai'rnani« in a letut i*un vntk the land demiml 
a ml hind Utf as^if/ns {whether named in the covenanU or noi) 
of the lern't and leeeor rtHpeditHdy t 

A. A covenant is said to run with ilie land or with the 
reversion respectively when either the liability to {>erfonn it, 
or the right to take otlvantugi' of it, passi^s to the assignee of 
the land or reversion respectively. At Common Law, coven* 
ants ran with the land, but not with the reversion, so that 
the assignee of tib lessee could sue, but not the assignee of 
the lessot, except under a power of attorney in the lessor's 
name. By 32 Henry 8, c. 34, it was provided that the 
assignee of the reversion should have the like remedies 
against the lessee and his assigns os the lessor had, and 
ffke ver$d, that the lessee and bis assigns should have the 
like remedies against the lessor's assignee as he had against 
the leaeor. This statute was, however, held only toextend to 
covenants which touch snd concern the thing demised, and 
nol to eoOatersl covenants. Thus, (I> all imj^Ued covensnta 
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nm with the land ; also (2/ covenants touching a thing 
in esiCt parcel of the demise, although assignees are not 
mentioned; and, (3) covenants to do some act upon the 
thing demised, if the assignee is mentioned. And now, by 
44 & 46 Viet., c. 41, it is provided — ^as to leases made after 
Slst December, 1881 — that (section 10) the rent reserved by, 
and the benefit of every covenant or provision contained in, 
the lease having reference to the subject matter thereof, and 
on the lessee’s part to be observed, and every condition of re- 
entry and other condition, shall go with the reversion expec- 
tfiuit on the lease, even if severed, and shall be recovered, 
enforced, and taken advantage of by the person entitled, 
subject to the tenn, to the income of the land leased ; and 
that (section 11) the obligation of the lessor’s covenants is 
to run with the reversion, so far as the lessor bad j>ower to 
bind the reversioners, and may be taken advantage of and 
enforced against the owner for the time being of the 
reversion. 

Q* A lease for 99 years ai £60 a year rent having expiral^ 
it is found that ths tenant has not paid any rent, or ot/ier^ 
wise acknowledged the lessor's title, foi* the last 15 years. WluU 
are the ly^veiwner's rights with respect to (a) tAc rent ; (b) the 
land t 

A. (a) If the lessee is still in possession, he can distrain 
for the rent accrued due within the six years immediately 
preceding the entry of the distress (3 k 4 Wm. 4, c. 27, 
sec. 42) ; and, the demise being by deed, he may sue the 
lessee for the rent which accrued due within twenty years 
preceding the issue of the writ. (3 k 4 Wm. 4, c. 42, sec. 3 ; 
Indermaur’s Common Law, 5th edition, 76 ; Lewis v. Gra- 
ham, 80 Law IHmes Newspaper, 66.) (b) The reversioner 

may bring an action for the recovery of the land at any timA 
within twelve years after the lease expires, as the possession 
of the lessee does not become adverse until then. (37 k 38 
Viet., c. 67.) 

WcmUt a copsmami net Is asstsm 6s brokm by gramiing 
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an wndarUamy or 6y an ^iidble moriffoffe, or a tegnMt (Ae 
willy or by bankruptcy^ 

A. The covenant would not be broken by any of the 
four things specified. (Prideaux, Dissertation on Leases, 
Vol. II.) 

Q. State the. prccicione of the Conveyancing Aeiy 1881, 
sec. 14, reepecting reetrictione on, aiulrdief agai net, forfeiture 
of leaeee, 

A. A lessor ciuinot take mlvautagt* of a right of forfeiture 
reserved on broach of conditioiiH of a lease, until ho has fii*st 
sensed on the lessee notice (1) sj>ecifying the breocli com- 
plained of, (2) rt>quiring the lessee to remedy the breach, if 
possible, and (3) requiring money compensation for the 
breach : and the lessee has ftiiled to comply with such notice 
for a reasonable time. Even then the lessee may apply to 
the Court for rtdief fioui forfeiture, and the Court may exer- 
cise its discretion, and impose tenns. The section applies to 
leases, underleases, and gninis at fee farm-rent, or at a rent 
upon condition ; although the right of re-entry is reserved 
l)ursuant to the directions of a statute ; and affects all 
existing and future leases notwithstanding stipulation other- 
wise. A lease until breach of condition shall take effect for 
as long a tenn as it can legally exist, subject to the proviso 
for re-entry on such breach, 'rho section does mU extend to 
covenants or conditions against assigning, underletting, part- 
ing with the possession, or disposing of. the land leased ; nor 
to conditions for forfeiture on bankruptcy of lossees, or on 
execution against lessee’s interest ; nor (in a mining leftse) to 
a covenant or condition for lessor to have access to, or in* 
spect accounts, or machinery, or the mine or workings ; nor 
does it afibet the law of forfeiture or relief for non-payment of 
rent. 

Q. StaU the provieume wUh regard to the eeveranee of a 
r e v er e ion upon a loom contained in the Ado 22 dt 23 Viet*, 
e. 35, and 41 d: 45 Viet., e. 41 (the Ccmeyemcinig Ady 1881> 
A. By 22 A as Viet., c. 35 (sec. 8), where tiiexieversioti on 
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a lease is severedi and the rett is legaUy apportioned^ the 
assignee of each part of the reversion shall have the same 
power of re-entry for his apportioned part of the rent and 
conditions as if it had been given him by the original lease. 
And by the Conveyancing Act, 1881 (sec. 12), the owner of 
the severed part of the reversion upon a lease created after 
1881 is entitled, in respect of his part of the reversion, to the 
advantage of every right of re-entry, and every other condi- 
tion in the lease. 

Q. Do a lessee of Inndfi^ anfjt the assignee of a lease of 
Umd$i subject to a yearly rent and the usual covenants^ rs- 
spectively yd, rid of their liabilities to the lessor by assigning 
the premises 1 

A. The lessee continues liable, notwithstanding assign- 
ment, for the rent and upon the covenants ; but an assignee 
is only liabl<* for the rent and on the covenants so long as he 
remains assignee. 

Q. The purchaser of an underlease requires the seller to 
prmH>, thd (dl the <m>ena7its and j/rovisians in both the under- 
lease amt the superior lease have been performed and observed 
dmvn to the time of actual comjAelion of the purchase. How 
shall the seller comply tvith the requisition ? 

A. By the simple production of thc' receipt for the last 
payment for rent under the underlease before the date of 
actual completion of the purchase. (Conveyancing Act, 1881, 
sec. 2 (5).) 

Q. (a) What are the relative advantages and disadvantages 
of mortgaging leaseholds by demise and by assignment^ respeo- 
Hvdy f (b) How can a imstse in bankruptcy get rid of the 
Uabilities aUaehing to the bankvtipfs leaseholds t 

A. (a) A mortgage of leaseholds should always be by 
underlease, as thereby the mortgagee incurs no liability on 
the rents and covenants contained in the original lease, (b) 
By disclaiming, bat the leave of the Bankroptoy Court must 
nwally be obtained. 

What i0eot has ths diselaimsr of a Umse by ike irusise 
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in bankniptey af Hie learn upc% the leaaar^ the temm^ and pet* 
aona ^J^iiming under the leaaee respectively t 

A. It determines the rightSi interests, and liabilitieB of 
the bankrupt and his property in respect of the lease as from 
the date of the disclaimer ; but does not, except so far as is 
necessary for the release of the banknipt and his property, 
and the lessee from liability, affect the rights or interests of 
others. Any person claiming under the lessee, e,g,, a mort* 
gagee or underlessec, may apply to the Ihinkniptcy Court 
for an order vesting the disclaimed lease in him, subject, 
however, to the same liabilities and obligations as the bank* 
nipt was subject to under the lease in respect of.the property 
at the date when the bankruptcy jKJtition was filed. 

Q. If a term of years be lieq^teathed to A far hie life^ and 
after his ileath to i/n whom does the whole term vestf and 
what interest has B therein^ during A"s llfethnef 

A. The whole term of years is considered as vesting in 
the legatee for life, A, but on his decease the tanu is held to 
shift away from him, and to vest, by way of executory be- 
quest, in the person next entitled, li. During A’s life, B 
has technically no vested estate, but a mere possibility. 

Q. llotv may a lease for years he surrendered t Whai 
difference does it make to an underlessee whether the Umaee aur* 
renders the lease, or the lessor re-enters an a forfeiture T 

A. By a surrendcjr in law, i\c,, the grant of a mve lease 
either to the tenant or to a third person, with the tenant's 
consent, which opcrat<?s in law as the surrender of the 
existing one ; or by a surrender in fact, where the lessee 
assigns his interest in the lease to the remaindeituan t>r 
reversioner, which must be by deed (y & D Viet., c. lOfl), 
unless the lease is one which by law could have been created 
without writing, and is called a suireiider, or beqnei^bi his 
interest to the remainderman or rovendoner in bis own right. 
If the lessee surrenders a lease, his underlessee is not pre- 
judiced, but by 4 George 2, c. 28, the reversmier next after 
tbe toisee becomes his landlord ; but if the l esse e^ s term is 
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pfat an mA to by i6<^try, tiilder the foxfeitnre clause, the 
anderlessee's term, which is carved out of the lessee’s in* 
terest, is gone also. 

Q» In what ways may a term of created by lease, be 
det4frminedf 

A. By effluxion of time. By an express surrender of the 
term. By a surrender in law, e.gr., where the tenant accepts 
a new lease from the landlord to take effect inpracsenti. By 
merger, if the tenant acquires in his own right an ulterior 
estate immediately subsequent to the term. By re-entry for 
condition broken, subject to sec. 14 of 44 & 45 Viet., c. 41. 

Q. Ewplain the doctHne of estoppel with reference to leases 
for years, 

A. If a lease is made by deed, the lessor is estopped from 
disputing the grant, and the lessee is estopped from denying 
the lessor's right to make it ; and this although the lessor 
bad not, at the time of making the lease, either the lands or 
the title. But, if the lessor during the lease becomes en- 
titled to the lands, the lease at once takes effect for all pur- 
poses. If the lessor had, at the time of making the lease, 
any interest in the lands, that interest only will pass, and the 
lease will have no further effect by estoppel, and although 
the lessor bad professed to grant more than be really 
possessed. 

Q. By what methods can long terms of years be enlarged 
into fee simple, and what is the effect of sitjch enlargement f 

A. By a mere declaration to that effect in a deed exe- 
cuted by the beneficial or legal owner of the term, which 
vests in him, a fee simple estate — subject to all the trusts, 
powers, executory limitations over, rights, equities, and 
covenants, and provisions as to use and enjoyment, and 
all obligations to which the unconverted term was subject ; 
and if the term had been settled along with freeholds in 
itarict settlement, the fee simple shall devolve exactly like 
thone Apa<^olds» unleas some person had previously to the 
anlMEgement beoome abeolute owner of the term ; end the 
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fee simple shall indade mineftJs which have not previously 
been severed in right or in fact, or reserved by an Incl(»ure 
Act or avrard. (Conveyancing Act, 1881, sec. 66, ante, pages 
20 , 21 .) 

15. — Mortgages, &c. 

Q. Distinguish the differeM hinds of sesnriiy created bg 
mortgagesy limis and charges respectivdy. 

A, A mortgage is a transfer of ownership from the mort- 
gagor to the mortgagee, suljject to a proviso for rt>deinption 
and reconveyance upon pa)rment of the mortgage* money 
with interest and costs ; tlie legal ownership is jn the mort- 
gagee, and the beneficid ownership is in the mortgagor ; if 
the money is not paid on the covenanted day, the mortgagee 
con enforce his security in a variety of active ways. A lien 
at common law is a mere passive right to keep certain goods 
until claims againsj the owner are paid ; it is general or 
special ; it gives active rights to an innkeeper under the Inn- 
keepers’ Act, 1878, and a solicitor under the Solicitors’ Act, 
1860 ; it is neither a right of propc»rty in the thing nor of 
action to the thing ; it is not barred by statutes of limitation, 
but is lost by parting with possession ; an c^quitable lien, eg,, 
vendor of land for unpaid purchase-money, exists apart from 
possession, and can Ixi enforced by action. A charge is an 
obligation imposed on projHjrty, and creates a trust which 
equity will enforce, eg,, portions or legacies charged on 
land. 

Q. Describe the niclhods of creating legal and equitable 
mortgages of leaseholds and copyholds resj)eeiively* • 

A. A legal mortgage of leaseholds may be by assign- 
ment or underlease ; of copyholds, by conditional surrender. 
An equitable mortgage is always by deposit cf the muni- 
ments of tiUe, with or without a memoraadumi or Iqr a nwre 
memorandum of a charge. The distinction |s that a kigil 
morlfpige transfers legal ownership to the moii^iigse, mih 
legal ri^ts against the property ; while sn equttilde mmt^ 
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gige tnosfen no kgal ownerAiip, bat simply gives the mort- 
gagee rights enforceable in equity. 

Q. (a) What provUions are implied in a etatutory mortgage 
of land under the Conveyancing Act, 1881, sec. 26; and (b) 
remediee, under the Act generally, hoe a etatutory mort- 
gagee for enforcing hie security ? 

A. (a) In a statutory mortgage there are implied by sec. 26 
of the Conveyancing Act, 1881 : (1) a covenant with the 
mortgagee by the mortgagor to pay the stated mortgage 
money on the stated day with interest at the stated rate, and 
thereafter, so long as any of the mortgage money remains 
unpaid, to pay interest on the unpaid portion at the stated 
rate by equal half-yearly payments commencing at the end 
of six calendar months from the day stated for papnent of 
the mortgage money ; and (2) a proviso for redemption and 
reconveyance on payment of the mortgage money and 
interest on the stated day. (6) The remedies of a statutory, 
or other, mortgagee for enforcing his security under the Act 
of 1881 are : — (1) Sale when the mortgage money is due, 
secs. 10 (1), 20, and 21. (2) Insurance, secs. 10 (2) and 23. 
iS) Appointment and removal of a receiver, secs. 10 (3), 24. 
(4) Power to give receipts for purchase and other moneys 
and securities, sec. 22. (5) Recovery of the title-deeds after 
his power of sale becomes exerciseable, except against 
persons having prior claims, sec. 21 (7). (6) Obtain an 
order for sale in an action for foreclosure and redemption, 
sec. 25 (2). (7) When in possession make or agree to make 
agricultural or occupation leases not exceeding 21 years, and 
btulding leases not exceeding 99 years, by sec. 18, unless 
excluded. (8) When in possession cut and sell timber, see. 19. 

Q. Against tohat persone rsepeetively is an unregistered 
Ml of sale valid or invalid f 

A. The subject of bills of sale is governed by two Aets 
paased respectively in 1878 and 1882 <41 A 42 Viet., e. 81 ; . 
aaa48A46yict..e.48). The latter Act applies to att bills 
of aale ghreo by way of seourity for money, and the hauee 
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Act to instnunents given otbdr than as seonrity for moneyt 
all absolute bills of sale. The effect of non-registration 
of a bill of sale under the Act of 1878 is, to render the 
instrument void (if the chattels are allowed to remain in the 
apparent possession of the gnuitor) as against execution 
creditors and trustees in bankruptcy, but not as between the 
parties ; but under the Act of 1882, a bill of sale is absolutely 
void if not duly registered. 

Q. A j^roposefi to f>orratv frmn B £10(H) on the eemriiy of 
A*8 poseesBory life interest in Consols in Court in an admvn^ 
istration action^ and his ahsolute reversitm nmlei* a sMlemeiUf 
and (svJbject to his mother s life interest therein) in railway 
stocks standing in the names of imMees. IfAal precaiitiomr 
befoTCy and aftcTy the loan should B take^ and %rhat risks would 
he run by neglecting them f 

A. Prior to the loan, B must satisfy himself as to the 
sufficiency of the proposed security, by ascertaining the 
nature and extent of A’s life interest in the property pro- 
poscnl to be mortgagcKl ; that such inten'st is in i)ossession ; 
that there are no charging orders and stop orders on the 
funds in Court ; that the reversion under the settlement is 
unincuinl)ered ; that the railway stock is intact, and there is 
no distringas upon it, and that the trustees have no notice of 
any charges. Otherwise B would run the risk of obtaining 
a fraudulent or insufficient security. After the advance, B 
should at once obtain a stop order on A'm life interest in the 
fund in Court ; give notice to the settlement trustees (if 
any) ; register his security, if the settled lands are in a 
register county ; put a distringas on the Htixik to prevent its 
being dealt with except on notice to him ; and serve the 
trustees of the stock with notice of his security. Otherwise 
be might be postponed to a bond fide purchaser without 
notice, or a mortgagee who bad perfected his security, or to 
suecesafol fraudulent dealings with the property. 

Q. Mxplam haw ike tUU of a mortgagor mag boooma 
barroi by ike SHaiuUs of Limitation, 
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A* It will become so barrel, if the mortgagee enters into 
possession and holds for 12 years without giving any acknow- 
ledgment in writing of the mortgagor’s right to redeem. 
(37 & 38 Viet., c. 67, sec. 7.) It has been decided that in 
this case there is no further period allowed for disabilities. 
(Forster v. Paterson, 17 Ch. Div., 132.) 

Q, fa) On the death of a sole mortgagee of freeholds to 
whom should the mortgage debt be paid, and by whom may 
the mortgaged estate he conveyed to the mortgagor ‘I State what 
the law formerly was upon this pointy and how it was altered. 
(b) On the death of a mortgagor^ out of what propetiy is the 
mortgage debt primarily payable ? What loae the old law 
upon this point, and how was it altered^ 

A. (a) Under sec. 30 of the Conveyancing Act, 1881 
(44 & 46 Viet., c. 41), the mortgage money will be paid to 
the personal representatives of the mortgagee, who are also 
the proper persons to reconvey. Formeriy, the money would 
have been paid to the personal representatives, and the heir 
or devisee, as the case may be, would have been the person 
to reconvey, (b) Formerly, out of the general personal 
estate, but now, under 17 & 18 Viet., c. 113, out of the mort- 
gaged estate itself, unless there is a contrary intention ex- 
pressed in the mortgagor’s will, and a mere general direction 
for payment of debts is not a sufficient contrary intention. 
(30 31 Viet., c. 69.) The 17 & 18 Viet., c. 113, did not 

formerly apply to leaseholds (Solomon v. Solomon, 33 L. J., 
Ch., 473) ; but it does now (40 & 41 Viet., c. 34). 

Q. Define the equUcMe doctrine of tacking, and show how 
it has been affected by recent legislation. 

A. It has been defined as the uniting of two incumbrances 
with the view of squeezing out an intervening one, prior in 
point of time to the security tacked, and it depends on the 
maxim, ''Where the equities are equal, the law shall prevail.” 
Taoldng was abolished by the Vendors’ and Purchasers’ Act, 
1874 (87 88 Viet., c. 78, sec. 7), which came into operation 

On 7tii August, 1874 ; but ibis provision was repealed hy tiie 
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Land Transfer Act, 1876 (8fiP & 89 Viet., c. 87, see. 129), 
except as to anything done thereunder before Ist January, 
1876. (Marsh v. Lee, and Notes, Indermaur’s Conveyancing 
and Equity Cases.) 

Q. A mortgaged Blackacre to B for one sum; he afterwards 
mortgaged Whiteacre to B for another sum. Blaskacre 'is an 
in8ujicie7it security for the money lent upon it^ and A , there- 
fore, does not wish to redeem it; hut he wishes to redeem Wiite- 
acre, whieh is an ample security for the money lent upon U* 
State what, under the aforesaid circumsta^ices, were the rights 
of the mortgagee, before the Conveyancing Act, 1881, came inio 
operation, and what change in the law upon the subject was 
made by that Act ? 

A. Before the Conveyancing Act, the mortgagee might 
have consolidated his mortgages, and refused to allow the 
mortgagor to redeem one without redeeming all. By sec. 17 
of the Conveyancing Act, a mortgagor may redeem the pro- 
perty comprised in one mortgage, without pa 3 dng any money 
due under a separate mortgage, provided one at least of the 
mortgages is made after 1881, unless the contrary is expressed 
in one of the mortgages. (See Vint v. Padgett, and Notes 
in Indermaur’s Conveyancing and Equity Cases.) 

Q. When, and to whom, is a mortgagee bound to transfer 
the mortgage, and to assign the mortgage debt ? 

A. He has always been bound, on payment off by any 
person entitled to redeem, to reconvey or transfer the estate. 
He was not, however, formerly bound to assign the mortgage 
debt itself, but he is now under section 16 of the Conveyanc- 
ing Act, 1881 (44 & 45 Viet., c. 41) ; and under the Convey- 
ancing Act, 1882 (45 & 46 Viet., c. 39), it is provided that a 
requisition for conveyance and assignment n^e by an 
incumbrancer shall prevail over a like requisition by the 
mortgagor, and as between incumbrancers, a requisition of a 
prior incumbrancer shall prevail over a requisition of a 
subsequent incumbrancer. 

What eftatutory powers does the owner of a legal rent 
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charge pasdeae where the rent change woe created by deed since 

1881 ? 

A. (a) If the rent charge is in arrear for 21 days a power 
of distress ; (h) ii in arrears for 40 days, power to enter into 
possession and take the income till satisfaction ; or instead, 
or in addition, (c) power to demise the land to a trustee for 
a term of years on trust, by way of mortgage, or sale, or 
demise, of the whole, or any part, of the term to raise the 
money to satisfy arrears. These powers are subject to any 
contrary provisions, or intention^ in the instrument creating 
the rent charge. 

Q. What 'are the proviaiona of the Locke King Acta f 

A. The general effect of these Acts is that — ^when real 
estate (17 & 18 Viet., c. 113) or chattels real (40 & 41 Viet., 
c. 34) are devised to a devisee, or descend on intestacy 
(17 & 18 Viet., c. 113, and 40 & 41 Viet., c. 34) charged with 
any mortgage debt (17 & 18^ Viet., c. 113) or lien for unpaid 
purchase-money (30 & 31 Viet., c. 69, and 40 & 41 Viet., 
c. 34) — in all cases the devisee or heir-at-law takes the pro* 
perty, subject to the charge, unless a contrary intention 
appears by the will. A charge or direction for the payment of 
debts will not be deemed a contrary intention. (30 & 31 Viet., 
c. 69.) 

Q, Eocplain the nature of an equitable mortgage^ and 
describe the various remedies to which the mortgagee ia 
entitled* 

A. It is created by a deposit of title deeds with or vdth- 
out a memorandum in writing, or by a memorandum with* 
oXkt deposit ; and is permitted from necessity, notwithstanding 
section 4 of the Statute of Frauds. (Bussell v. Bussell.) The 
remedies are (1) action of debt ; (2) action of foreclosure, in 
which the Court has a discretion to order a sale under sec* 
tion 25 (2) of the Conveyancing Act, 1881 ; and (3) if there 
is a memorandum agreeing to give a legal mortgage, the 
mortgagee has a right to a sale, enforceable by action. 

Q* Describe ike differeni forms of ornd show in 
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what cases such securihes assiffnaUe free from equities 
affectimg the ossigTiOT. 

A. Mortgage debentures^ secured by a mortgage of or 
charge upon some property ; bonds ; and instruments not 
under seal entitled debentures and containing a promise to 
pay. The prinut facie rule is that it can only be assigned, 

subject to the equities existing between the original parties 
to the contract ; but this rule will yield to a contrary inten- 
tion appearing from the nature or terms of the contract, 
where payable to bearer or holder. 

Q. State briefly the main objects of the Acts relating to 
factors and pavmbrokers. 

A. The Pawnbrokers* Act, which deals only with loans up 
to £10, provides that (1) a pledge up to 10s. becomes the 
absolute property of the pawnbroker, if not redeemed within 
a year and seven days, (2) a pledge over lOs. can be redeemed . 
until sale by auction, (3) the pawnbroker is absolutely liable 
for loss by fire, and can insure, (4) on a conviction for illegal 
pawning, the Court may order the delivery of the goods to 
the owner with or without compensation to the pawnbroker. 
The general effect of the Factors* Acts is to render valid, sales 
and pledges by factors, notwithstanding notice that they 
are factors and agents, if the party dealing with them has 
no notice of their want of authority or mala fides, 

16. — Title and Miscellaneous Points. 

Q. What length of title is the pwrchaser of a freehold estate 
under an open contract entitled to require f What change has 
been made in the law on this subject by any statuU passed 
recenH/y f 

A. Forty years ; formerly the period was sixty years. The 
change is made by the Vendors* and Purchase^^ Act (87 & 88 
Viet., c. 78), sec. 1. But in Bolton v. London School Board, 
17 Ch. Div., 766, it was held that where A bought from B 
under such a contract, and one of the muniments of title was 
a conveyance, twenty years old at the date of the contract, 

M 
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which contained a clear and tinamhigaons recital that the 
then vendor was seised in fee, A could not go beyond that and 
require any earlier title, unless he could prove the recital to 
be inaccurate, because of section 2 of the same Act. 

Q. Under an open contract for sale, what title must he 
shown by the vendor of an advowson, tithes, and long lease- 
holdsy respectively ? 

A. To an advowson, the title shown must extend over 
one hundred years, and a list of presentations should be 
annexed to the abstract. In thf case of tithes, the original 
grant from the Crown must be produced, and sixty years* 
title prior ta the contract shown, as it is doubtful whether 
the Vendors’ and Purchasers’ Act, 1874, reducing the time to 
forty years, applies to incorporeal hereditaments. And the 
abstract of title to the long leaseholds should commence with 
the original lease, and then show the title to that lease for 
forty years prior to the date of the conti^ct if the lease has 
been so long granted, but in no case can the title to the re- 
version (whether leasehold or freehold) be called for. 
(Prideaux, Vol. I.) 

Q. What length of adverse possession will bar the true 
owner^s right to recover land ? 

A, Twelve years, with an allowance of six years after 
disability where the owner is an infant, idiot, lunatic, or 
person of unsound mind when his right of action accrues, 
provided that the entire period in case of disability shall not 
exceed 30 years. (37 & 38 Viet., c. 67.) 

Q. Eosplain the difference in form between a deed of 
eomnarU and a bond for securing payment of money- What 
advantage has the covenantee or obligee over a simple contract 
creditor of the covenantor or obligorf 

A. The difference is that, in the deed of covenant, the 
covenantor covenants to pay the sum of money which he is 
meant to, and is actually liable to, pay ; whilst in abend, the 
person giving it is bound in a certain penal sum, and then 
Idlows a condition or provision stating that if a certain 
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smaller sum, being the actual^debt, is paid on a certain day, 
then the bond is to be void. In either case, now, only the 
actual amount due can be recovered. The only advantage 
that the covenantee or obligee would have over a simple con- 
tract creditor would be that he would have twenty years 
within which to sue instead of six. Formerly, he had a 
priority in payment on the death of the covenantor or obligor, 
but this is no longer so by 32 & 33 Viet., c. 46. 

Q. State the law relrting to insurable interests as afecting 
policies of life insurance. • 

A. By 14 George 3, c. 48, contracts of life insurance are 
void, unless the person for whose benefit the* assurance is 
effected has an insurable interest in the life insured at the 
time when the insurance is effected ; the name of the person 
in whose favour the policy is taken out must be stated in it ; 
and only the amount of the insurable interest can bo re- 
covered. A man nmy insure his own life ; husband and wife 
may insure in each other’s favour ; a creditor may insure his 
debtor’s life to the amount of his debt. 

Q. Describe the nature of the contract of life assurance^ 
and state the effect of the Married Women^s Property Act^ 1882, 
on contracts of this kind. 

A. It is not a mere contract of indemnity, but is a con- 
tra>ct to pay a certain sum of money on the death of a person 
in consideration of due payment of an annuity for his life, 
Dalby v. India and London Life Assurance Company (Inder- 
maur’s Common Law, 5th edition, 192). By section 11, the 
wife may effect an insurance on her own life, or her husband’s*, 
for her separate use, and either may effect an insurance bn 
his or her life, expressed to be for the benefit of the other, or 
the children or both, which will create a trust for the de- 
clared objects, and prevent the policy moneys (so long as 
any object of the trust remains unperformed) forming part 
of the estate or being responsible for the debts of the insured ; 
but on proof that the policy was effected and premiums were 
paid to d^ratid the insured^s creditors, the creditors are en« 

m2 
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titled to receive such premiufiis out of the policy moneys. 
The insured may, by the policy or a signed memorandum, 
appoint trustees of the policy moneys, and appoint new 
trustees, and provide for so doing and for investment of the 
moneys. If no other trustee is appointed, the insured is 
trustee. The Court can appoint new trustees under the 
Trustee Act, 1850. The receipt of the trustee, or (if none, or 
if he gives no notice to the insurance office) of the insured’s 
personal representative, is to be a good discharge for the 
policy moneys. , 

Q. What 18 a satisfied term^ and what protection can it 
afford to the inheritance f Refer to the Satisfied Terms Act. 

A. A satisfied term is a term, the object for the creation 
of which has been accomplished ; the term still exists, unless 
there was a proviso for its cessor in the instrument creating 
it. It was generally a long term of years vested in the 
trustees of a settlement for raising portions for yoimger 
children. It can now afford no protection to the inheritance, 
because of the Act. But formerly, where the owner in pos- 
session was liable to be evicted by some one claiming under 
a title, prior to his own but subsequent to the creation of the 
term, the owner used to take an assignment from the trustees 
in trust for himself to attend upon and protect his inheri- 
tance. And if, afterwards, the owner’s title were assailed, he 
could set up the term and hold under it till it expired. But 
by 8 & 9 Viet., c. 112, all terms satisfied and attendant on 
Blst December, 1845, were to cease, but afford the same pro- 
tection as if they still existed ; and all satisfied terms becoming 
attendant after that date were to cease without affording any 
protection. 

Q» Describe the incidents of a corporation, and state the 
principal classes into which corporations may for legal pur- 
poses be divided. 

k. A corporation is an artificial personage created by law» 
and endowed by it with the quality of a perpetual existence 
and a ooipcmte seal. It may be either ecclesiastieal, e,g., a 
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bishop, or a dean and chaptef, in which case it is formed 
solely of spiritual persons and for the furtherance of religion 
and perpetuation of the rights of the church, or lay. Lay 
corporations are either civil or eleemosynary. Any corpora- 
tion may be either aggregate, composed of more persons than 
one, or sole. It may arise by special Act of Parliament or 
Royal Charter, or under the Companies Act, 1862, or may 
exist as a corporation at common law or by prescription. 

Q. In what different ways may a corporation be dissolved t 

A. (1) By Act of Parliament ; (2) by the natural death of 
all its members in the case of a corporation aggregate^ (3) by 
surrender of its franchises ; (4) by forfeiture ot its charter. 
As regards a company registered under the Companies Act, 
1862, that is liable to be wound up either voluntarily, or 
imder the supervision of the Court, or compulsorily by the 
order of the Court. 

Q. Explain the nteaning of pie following terms : Trade 
mark, mortmain, and elegit. 

A. Trade mark means a mark or device used by a manu- 
facturer to designate goods made by him ; it must consist of 
or contain one of the following essentials : — A name of an 
individual or firm, or a written signature, or a distinctive 
device, mark, brand, heading, label, or ticket, or an invented 
word or words, or a word or words (not being geographical) 
having no reference to the character or quality of the goods ; 
it must be registered in connection with particular goods or 
classes of goods ; can only be transmitted with, and ends 
with, the goodwill of the business ; and is now governed by 
the Patents Act, 1883, as amended by 61 & 62 Viet., c. 60. 
Mortmain (in mortud manu) means an alienation of land 
to any corporation, which still causes the lands to be for- 
feited to the Crown unless the corporation is by statute or 
licence authorized to hold lands ; the law hereon is now 
consolidated in the Mortmain Act, 1888. Elegit is a process 
of execution by which the judgment creditor h put into 
possession of the debtor’s legal estates in real property imdl 
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the rents and profits pay the* debt ; the creditor having the 
right also to apply for a sale of the lands after registry of the 
execution tinder 27 & 28 Viet., c. 112; to obtain priority 
over a purchaser without notice, registration is now required 
under sections 4, 5, and 6 of the Land Charges Begistration 
Act, 1888. 

Q. State the rules under which protection is oMainoMe for 
paintings, dravrings, and photographs. 

A. By 25 & 26 Viet., c. 68, the author (being a British 
subject or resident within the dominions of the Crown) of 
any painting or drawing, or the negative of any photograph, 
shall have the copyright therein for his life and seven years ; 
but if the same shall, for the first time after 29th July, 1862, 
be sold or disposed of, or made or executed for a good or 
valuable consideration, the vendor or author shall not have 
the copyright therein unless expressly reserved to him at the 
time by signed agreement,, but it shall belong to the pur- 
chaser or person for whom executed, nor shall the vendee or 
assignee be entitled to the copyright unless expressly so 
agreed in signed writing. Such copyright is personal estate ; 
must be registered at Stationers’ Hall to give a right enforce- 
able by action ; and assigned by writing. Penalties are 
imposed for infiingement. 
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